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Compleat Sheriff: 


Wherein is ſer forth, LN = 


11 His OFFICE and AUTHORITY; 
WI T H | Oct 9 
Directions, how and in what Manner to execute 
the ſame, according to the Common and Sta- 
| tute Laws of this Kingdom, which are now 
in Force and Uſe: And the Judgments and 
Reſolutions of the Judges in divers late Caſes 
in the ſeveral Courts of Weſtminſter, relating 1 
| thereunto. 


Likewiſe of Under-Sheriff and their Deputies; | 
and where the High-Sheriff ſhall be Anſwerable for | 
their Defaults, ahd where not, Cc. 


Together with the Learning of 


Bail Bonds; with an Explica- —_—— Actions and Plead- 
tion of Stat. 23 H. 6. cap. | ings therein. Freſh Purſuit, 


10. and Pleadings there- | and other Pleas. Attach- 
on. ment, Amerciament : Acti- 


| Returns of Writs, Remedies | ons, Declarations and Plead- 
againſt Non Return and Faux ings on the Sheriffs Non- 


| Return, Habeas Corpus, Ve- feaſance or Male-feaſance.. 
nire i, Challenges and En- Cuftoms of London, as to Pri- 
| quiry of Damages. Priſo- | ſons, Courts, Proceſs, She- 
ners and Priſons, Execu- | riffs Fees, Extortion, She- | | 
tion by Fieri fac, Elegit, &c. | riffs Accounts, &c. | 


To which is added, the Office and Duty of Coroners, | } | 
and many Modern Adjudged Caſes relating to the Office of | jj 
a Sheriff to this Time, Ec. | 


28 _The Third Edition, wirh large Additions. | 
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I7HEN Sir Edward Coke, in his firſt 
Inſtitutes, fol. 168. tells us, that 
the Sheriff hath Triplicem Cuſto- 
diam: (I.) Vita Fuſtitia, (2.) Vitæ Legis, 
6.) Vita Reipublica; he thereby gives us 
Ja ſhort, but pithy Deſcription of this Im- 
portant Office. And if Execution be the 
1 Life of the Law, as without Doubt it is) 
it ſeems to be ſeated in the Sheriff, as in 
the Heart, which is primum wvivens, and 
ultimum moriens. Original Proceſs moves 
and is directed to him; Subſequent Pro- 
ceedings are circulated in him, and at 

laſt are finiſhed and compleated by him. 
This gives us to underſtand, not only 
the Importance, but the Extenſiveneſs of 
the Sheriff's Office. Eſpecially when we 
conſider how many Thouſands of Fami- 
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T ww PRE FACE. 


lies have ſuffered irre parable Ruin by the 
Ignorance or Careleſneſs (not to ſay worſe) 
of Sheriffs and their Officers; nay, they 


_ themſelves failing in the due Diſcharge of 


their Duty, have oftentimes rendred them- 
ſelves Obrnoxious to chargeable Payments 


+ and difficult Defences. 


Certainly then, to underſtand well the 
Law about Sheriffs, and their fit Manage- & 
ment and Demeanour in all the Branches 


and Circumſtances relating to their Office, & 


isa Thing of as great Conſideration as any | 


that can be propounded to us, as Mem- 
bers of a Body Politick. were | 


Me have indeed many that have treat- H 
ed of ſome Parts thereof, (inter alia) as 
Crompton, Kitchin, Greemvood, &c. But 
I know but Two that have deſignedly un- 
t Rr 

Mr. Dalton (a Perſon of great Learning Þ 
and Induftry) has diſcovered much Read. A 
ing in our Old Books, and is alſo of very 
great Uſe to direct us in CASES that 
may ſeldom and rarely happen; and yer 
there is much of him now antiquated, and 


Jiverted into other Channels. The re- 
ceiving Fre- Turm Rents, Maifs, Eftrays, 


Deodands, Wards; Bona Felonum, OC. 
ſeldom 


or never troubling the Sheriff, 


s aving 


Inors, or other Perſons 

56 Beſides, ſome Things are there deliver- 
ed for Law, and ſo might paſs in his 
Time, which have received quite con- 
trar) Reſolutions; and Thouſands of Ca- 
He: have happened ſince, which are not 
ro be found in him, nor in the leaſt men- 
ioned by him. Neither has he been ſo 
Happy as we could wiſh, to treat metho- 
Hically of Reſcowſers, Eſcapes, &c. which 


ke a great Figure in our Books; and he 


The proper Remedies againſt the Non- 


2 1 


and their Officers. I have, in man) Ti- 


Tes, referred you to him, but they are ſuch 
&s are common; and known of Courſe, 


pr elſe ſeldom or never practicable. 


74 Mr. Mil- 
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| been extinct or aliened by Act of 
Parliament, or granted to Lords of Ma- 


25 totafiy omitted (unleſs it be Sparſim). 
raſance,, or Male-Feaſance of the Sheriff 
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de PREFACE. 
Mir. Wikkinſon is (for ſo much as he hath 


But as to the 


TITTY 

— 
7 . 
_ 


undertaken) _ and judiciouſſy done: 

Office of SHERIFEFS,! 
though the Book bears that Title, yet it 
is the leaſt Part thereof, not exceeding a- 
bove Four printed Sheets; ſo that we can- 1 
not think that ſufficient Direction to us. 
Nor have either of them given any Di- 
rections as to the Laying of Actions, De- 
clarations, Pleadings, and Trials or Evi- 


dence; and therefore I have been the more 
careful to place them under their proper 


Titles. 2 ih = & 
Upon theſe Reflections, it ſeems nor 


unreaſonable to imagine, that a Treatiſe 


of this Nature may find ſome Acceptance, 
and meet with a fayourable Reception, 
as well from Gentlemen (who are, or 
may be capable for this weighty Office, 
al thereby be better enabled to ſerve 
their King and Country, and alſo them: | 
ſelves) as from the Students and Practi- 


ſers of our Common Law. 


o $ BY 
8 5 3 » += 
* 9 e * * 
by 1 
9 . 28 
£4480 
J 
4 «8 
. w 7 
8 4 2 
1 5 
* 2 
% - 
; % 


; 3 * 
* ** - 

af ny = 

" 22252 Wo A 
, > « 5 "<4 
| : — 3 
f 1 ” 
, * 5 * 
* 


[CONTENTS 


F Counties. When 9 Realm was di- 
vided! into Counties; a Lift of the Coun- 
ties in England ard Wales, and 

of Cities and Towns having Sheriffs. Vice- 

comit. Notatio nominis. Sheriffs, elegible 
in former Times, how at this Day. The She | 
riff's Honour, Power and Privilege. His 

Office not apportionable, What he may do as 

Conſervator Pacis. How ee in the 

Execution of his Office. I 2 Aſſiſtance. 

In what Things and Caſes he is reſtrained. 

Not to let PIs County or Hundred to Farm, 

Ce. | — x 


CHAP. UL 


Via the Sheriff muſt do at the Entrance into 

* his Office. The Formof the Writ of Diſcharge 

E the Old Sheriff. The Form of his Oatb. 
om and before whom he is fo be ſworn, 2 
a | 1 


| 


The Contents. 


N the Return. Of Delivery of Writs and pri- 


ſoners by the Old Sheriff to the New. Till 
what Time the Old Sheriff or his Officers 
may act. What is to be done in Caſe of the 
King's Death. What ſhall be ſaid a good 


Delivery of Priſoners, and how to be made. 7 


The Form of the Indenture of ſetting over 
the Priſoners and the Writs, The Form of 


' the Return of thoſe that have been executed 
y the Old Sheriff, What Acts the Old She- 


riff may or muſt do after his Diſcharge, and 
what Remedy againſt him for a Miſdemean- | 
our in his Office. When and where the New 


Sheriff mt read his Patent, and make his 
Deputies in the County and Courts above, 


How and in what Caſes his Office is deter- 
mined before his Year be out. Page 16 


 QHAP. IL 


Of Under-Sheriff, Gt. Hir Natere. Office 


and Oath. In what Caſes the High- Sheriff 
might execute the Office in Perſon. He can- 


wot abridge the Under- Sheriff Power, Of 
the Sheriff s Fg in the County and Courts 


above. Pleading by the Deputy. Of Reſcue 


m him, What Bonds or Covenants between | i 
the High-Sheriff, and the Under-Sheriff, 


Bailiff, Gaolers, the High-Sheriff ſhall be | 


anſwerable for, or not; and what Ac ion ſhall i 


be brought againſt the Aigh-Sheriff, Under- if 


Sheriff or Gaolers. Caſes and Reſolutions = 


| boar the Rule Reſyondeat Superior, Where i 


n - __ Y q * N « 
"IIs 2 „ ” "24 wat; ** I * 5 
n 2 by - - 
* 1 


4 / 3 ; 


* | 
I 3328 8 
99 a ö * 
Ij)!be Contents. 
* } 4 a . = ** 8 


nnd in what Caſes the Lord of a Franchiſe 
| ſhall be anſwerable. Of Trials by the She- 


riff or Sheriffs Certificate, or by the Record. 
e 


c Ap. 1v. 


3 | Of Bailiffs of Hundreds, their Nature, Off 
Fee and Oath. Of Common and Special Bail- 


iffs, and of Promiſes on making of Special 


Balis #0 ſave harmleſs from Eſcapes. Of 


Bailiffs of Franchiſes, their Nature, Power, 


Office; and of Returns by them. The Man- 


ner of Pleading by Bailiff of Franchiſes. 


In what Caſes the Sheriff may enter into the 


Liberty of Bailiffs of Fees or Guildable. 50 
CHAP. V. 


| Of the County-Court. The Nature of it. Its 
Juriſdliction as to the Sum it holds Plea of. 


Of the Time and Place. The Forms of the 


Original Proceſs. Of Execution there. Of 


the County-Clerk. Adjournment of Court. Of 


 Replevin. The Sheriff's Office and Demean- 


| onr therein, and the Returns, and what are 


good or net. Pone. Withernam, the Man- 


ner of Repleyying. The Retorno habendo. 
Second Deliverance. Property. Recordare. 

Pledges in Replevin. The Form of the Entry 
= of the Plaint. The Form of the Precept in 
| Replevin. The Form of the Bond for Se- 
=. carity, Of Accedas ad Curiam. Record. 
= fac. loquelam. Of the Writ of Juſtices. 


* 
1 . P 
+ | 5 


The Contents: 


Of the Sheriff's Tours, FariſdiFion and | 
| Pleadings. regs 63 


CHAP. VI. 
Of the Original Proceſs in Real Action, and 


in Perſonal Acbiont, with the Returns, as 
Summonc, Attachovent, &c. of Mean Pro- 
' ceſs. What Arreſt by the Sheriff or 1 4 
Hall be good or not. "Of the Bailiff g fhe 
ing his Warrant, as to the Time of the * 1 
before or after the Return, in reſpect of 
e Perſons arreſted. Of Non omittas. NH 
are privileged or protetted from Arreſts, or 
not, in regard of Perſons, Courts, Debt, 
&c. and the Stat. 7 Annz and 12 Georgii 'F 
reſtraining Arreſts. Where Arreſts ſhall be 'F 
lawful or not, in reſp ect of the Mar- 
rant, Of Warrants to Special Bailiffs, and 
to known or common B aliffe. Of Pledges 


de Profequendo. 97 
0 H A P. VIE 


01. Bail. Of Special Bail. Who ſhall take Bail 
or not. Of 3 ail- Bonds. Explication of the 
Statute of 23 H. 6. c. 10. The Deſign of 
the Statute. The Form to be obſerved accord= 
ing to the Statute. What Obligations ant 
Conditions are within this Sue. or not. In , 

reſpect of the Perſons and Officers to whom 

they are made; in reſpect of the Form, of the || 
Courts, and of the Sureties, The — i 3 


of the WW ords Colore — 7 f f ze Saure IJ 
1 2 i | 


12 ” 
OS Yoga ASS nnn dans 
SOS TD: co PPP F . 
1 ̃ age ĩ˙ 4 n . +> _ . n 
yy IBS — 3 Wa” ab SITES ö e 1 93 eee p 
I | bye . 25 4 S 0 R . , 
3 - n 3 F a TEE: A 42215; NF r 
EN % , Se 5 ws ee eee e PLN 
dis 4 7 8 2 „ 
< Þ TS e 
it a K a; . 0 8 bh 1 


nun bail, or not. 


| 
| 


- | 
The Cantents. 
23 H. 6. being pleaded, and when and how 
10 be pleaded. What Appearance to a Sheriffs 
Bond is good, or noi. Of the Sheriff” s Re- 
turn on taking Bail. Of inſufficient Bail. 
Of re uſing ſufficient Bail, and the Remedy 
Againſt the Sheriff for ſo doing. The She- 
riff 's pleading this Statute in Add ions brought 
againſt him. Of Bail. Bonds being diſcharg- 
ed or aſſigned. Of other JS be ſides Bail. 
| Bonds entred into to the Sheriff, as for being 
a true Priſoner, ſaving harmleſs from Eſcapes. 
For Fees, &c. and the Pleadings thereto, 
with all the late Caſes and Reſolutions rela- 
ting thereunto. In what other Caſes the Sheriff” 
Page 108 


CHAP. Vill. 


J Of the Return of Writs - When they may be re- 


turned. General Rules and Maxims of Returns. 
What Writs muſt be returned, and what need 
not. What ſhall be a good Return of Writs, 
or how Returns ſhall be made, in reſpec? of 


Jl the Perſon that makes the Return, as Sheriffs, 


Bailiffs of Franchiſes, &c. in reſpe:t of the 


1 Forme, and where inſufficient Returns are 
FF aided. Where Returns ſhall be void, for 


the Uncertainty or Repugnancy. What ſhall 


be à good Return againſt the Admittance of 


be Party, or not. What ſhall be a ſufficient 
F Excuſe for the Sheriff's Non Retorn of 4 
3 Writ, and what not. What Als, Proceſs ar Ap- 
pearance ſball be good before the Return. The Pe- 
nalty on the Sheriff by the Court for Non- Re- 
pe BE. "83 turns. 


I)!be Contents. q 
turns. Where Sheriffs Returns ſhall be 2. 
mended, and where not. Page 144 


CHAP. N. 
| Remedy againſt the Sheriff for a falſe Return. 


lies. againſt him for a falſe Return, Where 
ſuch Attions are to be brought, how to be laid, 
and the Manner of Al therein. O f the 3 
Reaſon of the Return of Cepi Corpus upor 7 
Bail taken. Where Action lies againſt the © 
Sheriff or Bailiff of a Franchiſe, FF which 7 
of them upon a falſe Return. Remedy againſt | 
the Sheriff for not returning the Writ, or a- 
gainſt his Bailiff, or 4 av. the Bailiff of a 
Franchiſe, Of Loring the Action, and de- 
claring thereupon. Where and in what Caſes 
a Man may traverſe the _— 5 * 


9 1 CCH AP. X. 


Of ene Facias, Habeas Corpora Jurar, | 1 
- and Diſtringas. What Returns ſhall be good «| 
on 4 Venire, Ge. or not. Of Amendments | 


of Venires, Ge. of Tales. 181 
0H A p. Xl. — 


- 7 TS wir, 4 
— 4 ern, Lo 8 „ * 4 
Te 3 ES ER no , ̃⅛ 0- tmꝙ e 
Gn EW Fr /// / TO I INI 
RG ns EST x eee AERIE OE 8 FCC net 
a 1 7 A C 
e l . oo 5 
0 . * 1 8 "5 
: . 7 A 1 8 


Of Habeas Gn The ſeveral Sorts, ” 'F 
the Conſequence thereof. Of the Returns o 
Habeas Corpus by the Sheriff, &c. and i in 
* of the Courts commanding Rules on 

Habeas 


Where, and in what Caſes, and what Aion 


The Contents. 3 
Habeas Corpus. Who to pay the Charges: 
The Forms of the Returns. Returns of Cer- 


CHAP. XII. 


We 
21 2 
5 


2 


| 


7 How many Sorts of Juries. Of Returns, and 
y whom returned. What Manner of Per- 
* fons. ſhall not be returned on Juriet, and how 
ſuch Perſons ſhall be diſcharged; where, when, 
| and how Petſons exempt ſhall have Act ion a- 
gainſt the Sheriff for impanelling them. Of 
returning trop petit es. Of levying the 
Hier. Of other erroneous Proceedings and 
Mifdemeanors * Sheriffs about and concern- 
ing Jurors, What Eſtate every Juror muſt 
have by the late Statute of 4 & 5 of Willi- 
am aud Mary. Of Challenges, and the ſe- 
Veral Sorts and Cauſes of Challenge, and 
what are good or not, and when to be taken. 


3 CHAP. XIII. 
or re n Enquiry of Damages, and th 


= Sheriff's Demeanour therein; and in what 
3 Caſes a nem Writ ſhall be granted, or not. By 
whom to be executed, The Time of executing 
. The Form of the Return of a Writ of 
Y Enquiry of Damages. 312 
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| CHAP. XIV. 7 
Where and in what Caſes the Sheriff's Return 
of a Devaſtavit ſhall be good, or not. When 
ſuch Return to be made. How the Party 
may diſcharge himſelf of a Devaſtavit 7 
Plea, and the late Praice, and not by In- 
Hirn. Page 214 
CHAP. XV. | 

Of Priſons: To whom they belong, and the 7 


Place where to be kept. Who may be Keepers © 
of Gaols, &c. and how forfeitable. Of the © 
Sheriffs of London's Priſon, and of the * 
Marſhalſea, and the Grant thereof. Of tbe 
Sheriff's Demeanour towards the Priſoners. 


Of Priſoners Mishehaviour. What Payment 


And of thoſe that break Priſon. 220 2 5 
CHAP. XVI. 3Z 
Of Executions. Whey one may be ſaid to'be A 


pf a Debt to a Gaoler ſhall be good, or not. 1 


in Execution, or not. To what Sheriff, and 
of what Place or County ſhall Execution be 
awarded. Of a Capias ad fatisfaciendum; ® 


for what, and againſt whom is lies, and the 1 
Sheriff 's Demeanour thereupon. 227 || 
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CHAP. XVIL 
Of Fieri facias, 


Via Goods, &. and of whom, ſhall be talen 
in Execution by Fieri fac', or not. After 
the Sheriff has ſeiſed the Goode, how he 

"8 ſtands in the Eye of the Lam, either to bring 

Ad ions for "6 tortious T aking them away 
from him, or to make Satisfaction to the 
Party who recovered. What Remedy againſt 
the Sheriff for the Money, to the Value of the 
Goods taken in Execution, or not; and how 
to be purſued. The Sheriffs Office and De- 
= meanourin Executing a Fieri facias. Of the 
* Sheriffs ſelling Goods on the Fieri fac', and 
f the Venditioni exponas, and the Return. 
* What ſhall be a good Return of the Sheriff 
on 4 Fieri facias, or not. Of Reſtitution to 
Lands or Goods, ſeiſed by the Sheriff after 
Reverſal of the Judgment, and after Sale. 
Of the Sheriff's ſelling a Term for Tears ta- 
ken in Execution, and when ſuch Sale ſhall 
be good, or not. Difference between the Ex- 
tent of a Term on Elegit, and Sale by Fieri 
facias. Whether 4 Fieri facias oz» 4 Judg- 
ment in ibe King's Bench ball go into Wales. 
= e Page 241 
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s the Sheriff is to demean himſelf i in gi- 
wing Poſſeſſion and Seiſin upon the Writs of 4 
Habere fac' poſſeſſion, or Seiſinam. Ay % 9 J 
the Manner of Doing, and the Return of a A 
Superſedeas. Where it ſhall ſtay the Sale of * 1 
Lands or Gobdi, or not. What amonnts to a 
2 Superſedeas. Where and when 4 Writ of 
5 Error ir 2 du perſedeas. Of Audita Ouerela. | | 4 
| Page 262 I 
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as to Lands and Goods ;, how to be ed | 4 
by the Sheriff that it as be well Execnted, | NY 
and what Things may he Executed, or not. 
O the Inquiſition. Returns of Elegit, how 
to be 1 Where a New Elegit ſpall be 1 
Bad. Of Extent by the Bailiff of a Liberty. 
5 25 Sheriffs Office about Execution for the 
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. Liberate. The Differences of 
the Returns. Returns of Scire fac. The 
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ßere and in what Caſes Action lies againſt 4 
XZ Gheriff for a Reſcous; and what Action. Di- 
"X verſtty between Mean Proceſs and Execution. 
mMbere the Sheriff makes him feif chargeable 
XX by his Return. Where, and what Renredy 
, 3 againſt the Reſcouſor by Action or Indicł- 
ment. Of Returns of Reſcous, what is good, 

or not. Of Laying the Action, and how to 
Declare. Of Reſcous, and Pleadings in it. 
The Venue in this Aion for a Reſcue. 
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CHAP. XXI. 
Of Eſcapes. 


Come Maxims and Diverſities premiſed. E- 
ſcapes as to Mean Proceſs and Execution. 
bat ſhall be or umount to an Eſcape of 4 
Pri ſoner out of Execution, or not. Of E- 

ſcapes in reſpect of the Old and New She- 
riß, and of the Priſoners being delivered 
= over. What Thing or A& ſhail excuſe an 
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Caſe, by the Party againſt the Sheriff for an 


Eſcape. Who ſhall have ſuch Action, and 


to whom it ſhall be ſaid an Eſcape, or not, 
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CHAP. XL 
Adi ion for Eſcape by Executors and Admini- 


ſtrators, where it lies, or not. Againſt whom 
AFion of Eſcape lies. Where Execution 
hall be after Execution on Eſcape, or not; 


and where it ſhall not be a Diſcharge of Ex- 


ecution, but that he may be retaken again. 


Of laying the Action, and Manner of De- 
claration in this Action. Where the Sheriff -i 
ſhall have this Action againſt the Priſoner that 
eſcapes, and hom to declare againſt him. 352 


CHA P. XXIIL 


Of Pleadings by the Sheriff to Ations for E- 
ſcape. What ſhall be ſaid @ ſufficient Freſh 
Purſuit, and where upon Freſp Purſuit he 
may retake the Priſoner, or nat; and where 
the Priſoner, upon his being retalen, ſhall 
bade his Audita Querela, or not. Freſh 


Purſuit, how to be. pleaded. Pleading the 


Statute of Limitations. Pleading Achnow- 
ledgment of Suti faction on Record by the 
Plaintiff, or Accard with Satisfaction. Nul 
tiel Record Pleaded, and how. Eſcape by 
Conſent of the Plaintiff, and by the Sheriffs 
Licence. Traverſe in the Pleading s. Su- 
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perſed eas, Prote Sion, Privilege pleaded. 

Bar by voluntary Eſtape. Venue, Iſſue, E- 
vidence, Special Verdict in Ations for E- 
ſcapes. Of the Eſcape of Felons. Page 374 


-4 | I hat A 75 of the Sher ifs 5 B aliffs 5 &c. ſpall 4. 


mount to Falſe Impriſonment, or not. Plead- 
ing by Sheriffs to Act ions of Treſpaſs, Falſe 
Impriſonment, &*c. The Rules of Pleading 
in ſuch Caſes. TJuſtification by mean Proceſs, 
as to the Warrant, Time, Place. Quæ eſt 
eadem Tranſgreſſio, what it refers to. Tra- 
Xt verſe of the Time, Place, Pleadings and Ju- 
Xx fiification by Execution: By Proceſs out of 
XX ar Inferior Court of Record, and how to be 

= Pleaded. a 394 
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O Attachments againſt the Sheriff, where and 
in what Caſes it lies, or not And where a- 
X gainſt him for a Thing done out of his Office. 
= Artachment of Money in the Sheriffs Hands. 
Of Attachment againſt others, and againſt 
the Goods, and the Return. Of Amercia- 
ments. Where, and in what Caſes the She- 

riff is to be amerced. Sa, 
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| Remedy againſt Sheriffs, Bailiffs, &c. for Male. 
Feaſance As imbexilling an Exigent. For 
entring into a Corporation which had Retor- 

na Brevium. For not delivering a Super- 
ſedeas to the New Sheriff. For concealing 

or ſubſtraci ing a Writ. (Bailiff of a Liber- 

ty chargeable for his Servant, not for the Gaol- RF 
to find extraordinary Bail. For taking In- 
ſufficient Bail. For not bringing Money le- 
vied by Fieri fac' into Court, and the Statute | 
of Limitations pleaded, With ſeveral other 

| Matters and Actions relating to Action. 
againſt Sheriffs, &e. Page 413 
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Of the Sheriffs Demeanour in Aſſienment of 
- Dower. and the Return. The Proclamati- 
ons. The Sheriffs Office about Partition. 
His Demeanour in the Writ De Ventre 
inſpiciendo. About Returning 4 Force. | 
About a Vi Laica removenda. How the 
Sheriff ſhall demean himſelf in a Writ of En- 
quiry of Waſte, and of the Returns there. | 
of. Of the Writ of Eſtrepment, ard the 
Return of it. Ihe Sheriffs Office in an Ex- 
communicato capiendo. 434 
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other Returns as to Clerks. The Return of 4 
Writ of Entry, Aſſize, and Quare Impedit. 
The Sheriffs Office as to Eleckion, and Re- 
turning of Burgeſſes and Knights to the Par- 
liament. The Form of the Indenture for the 
Knights of the P arliament, | and for the Bur- 


geſſes. The Sheriffs Return of the Writ for 


Eke@ing of Parliament- Men. Page 46I 
CHAP. MEX. 


1 Cuſtoms of London, as to Officers, Priſons, 
= Courts, Proceſs. Of the Sheriffs Court. 


How to lay the Cuſtom of the Sheriffs Court, 
The Difference between the Mayor's Court and 
the Sheriffs Court, Sheriffs Court, when kept. 
The Mauner of Entring Actions in the Coun- 
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| The Sheriffs Duty as to the Aſſizes And as to 


the Seſſzons of the Peace. 475 
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Remedy for Fees, What Security the Sheriff 
may take for Fees, or not. What Remedy 
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The Cofitents 


the Sheriff ſhall have for his Fees. Where ihe | 


Sheriff ſhall not take Fees, What ſhall be 


aid Extortion in Sheriffs and Gaolers, and 
bo Puniſhable. What ſhall be a good Conſi. 


deration in Aſſumplit for Fees, &c. Page 478 iſ 


| Bonds or Covenants between the High. Sheriff | 
snd Under-Sheriff, or other Officers, What | 


ſhall be good in Lam, or not And when ſaid 


10 be forfeited, or not. oY 487 


C HA p. XXII. 


Of Sheriffs Accounts. 494 : 


Of Coroners. 


How the Coroners muſt be choſen, and the Credit 


the Law gives to them; and how and when 
they ſhall be diſcharged, The Coroners De- 
meanour as to Outlawries, Coroners Inqueſt, 
&e. 48593, &c. 
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1 DUTY of 


SH ERIFFS. Ke. 
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110 
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cena 1 * 
Of Counties. When the Realm was di vided 2 


into Counties. Vicecomites. Notatio no- 
minis. Sheriffs eligible in former Times; 
How made at this Day. The Sheriff's 
Honour, Power and Privilege. His Office 
cot apportionable. What he may do as 
Conſervator Pacis. How favoured in the 
Execution of his Office. Of his Aſſiſtance, 
1 1s what T. hings and Caſes he is reftraineds 


8 H E Sheriff and the County being Correla- VileSpel- 
ta, I ſhall firſt give a few Obſervations a- Fri —_ 
* bout Counties, what N were Origi- — 
nally. Ke. 

"Gomes '(a Word taken from the French), or Counties, 
Shires, (a Word taken from the Saxons), are cer- 


tain Circuits and Parts of 0 * into which 
= the 


- ** * 


I The Office and Duty of Sheriffs, 8c: WM 
the whole Realm was divided for the more conve- 
„ Ca nient Government thereof, and is governed by a WF 
Lib. 5. yearly Officer, which we call SHERIFF, which 
Prefa. is compounded of two Saxon Words, Shine and 
Leg. Ed. Reeve, Reeve ſignifying Præpoſitus or Governour. 
Confel-35- Roll's 1. R. 237. * : 3 
As for the Time when and by whom this Realm 


| hen e ; 

> a, vas divided into Counties, Authors ſeem to differ. 

Ei. Realm Coke on Littleton, fo. 168. holds, that they were 
Pi was div divided by the Britains; but it is generally held 
4 _ ded into (28 Ingulph, &c.) that they were divided by King 
#11 Counties. | N i 8 
168. Egbert or Alfred : But though Egbert united the 


Hept archy, yet he was not the firſt that divided the # 

Dali. ſþ. Kingdom into Counties, nor Alfred neither, as ſome 
= 5. Co. 9: imagine: For as Mr. Selden obſerves, about tjge 
4 Pref. Year 700 (an hundred Years before Egbert) One 
3 Os. Wil- of Ina's Laws was; If any feldenman, 7. e. Sheriff, 
kins's Leg. were guilty of an Eſcape, perdat Comitatum ſuum. 
Saxon. pa. Therefore Ingulphus meant, that King Alfred did 
49-61:S%. divide it into Hundreds, or elſe made a more pun- 
Qual Diviſion than was before. Now it appears, 
that the Earls of the Counties had the Cuſtody and | 
Guard of the Counties long before the Conqueſt ; 
and when the Earls left their Cuſtodies, then was 
the Cuſtodies of Counties committed to Viſcounts, || 


tes | | ; I 55 
Fran and they are thereupon called Vicecomites, quia 
tes,  Vices Comitis ſupplent. And we ſeem to derive all 


this from the Romans; for what we call Comitatus, ® 
5 was by them called Conſulatus, and what the Sax- | 
ons afterwards called Aldorman, or Earl, the Ro- 
mans called Conſul ; and the Sheriff was Deputy of | 
the Conſul or Earl, and. the Romans called him 
Viceconſul. 1 Inſt. 168. Dugdale Antiq. War. Pref. | 
Roll's 1 R. 237. C. 7. 33. & 9 Pref. Co. Lit. 168. 
Dalt. 5. Vide poſtea, the Number of Coun- 


” 


ties in England and Wales. 


County tis obſerved in Mr. Dalton's Gffic «i Bs. 2.1 
Palatines That of theſe Counties, there be Four of Special 
EE” | 3 | Fu Mark, 


— 


Ch. 1. 


Rep. 418. 


7 Bedford. 
di Berks. 
3 J Bucks. 
8 Cambridge. 
„ Cornwall. 
4 Cumberland. 
n 8 Derby. 
s, | Devon. 
x- Dorſet. 
Durham. 
of | Eſſex. 
im  FEboracum. 
j. _ Glouceſter. 
8. | Hiereford. 
n- Hertford. 
Huntingdon, 
Kent. 
Lancaſter. 


r DAL 
3 


| 
| 
| 


Their Original: 3 


Mark, which are termed County 1 viz. of 
XX Lancaſter, of Cheſter, of Durham, and of Ely. And 
the Chief Governours of theſe County Palatines, 
by eſpecial Charter from the King, did all Things 
4 fond touching Juſtice abſolutely, and in their 
XZ own Name; but by the Sat 27 H. 8 ca. 24. this 
Power of theirs is much abridged. Vide Vaugh. 


E There be alſo Counties Corporate, and theſe be Counties 
X certain Cities, or ancient Boroughs and Vills, upon Corpo- 
which our Kings formerly have beſtowed ſuch ex- rate, Fe. 
traordinary Liberties, as the Cities of London, 
Tork, Cheſter, and Canterbury, the Towns of King- 
ſton upon Hull, Lichfield, and RIO Cc. Vide 

Co. Lit. 109. Dal. 2. 


) he Counties in England and Wales, Viz, 
z tn ENGLAND, 39. 


Leiceſter. 
Lincoln. 
Middle eas 
Monmouth. 


| Norfolks 


Northampton. 
Northumberland. 

Nottingham. 

Oxon. 


Rutland. 


Salop. 


' Somerſet. 
Stafford. 


Suffolk. 

Surrey. 

Suſſex. = 
Southampton. 
Warwick, 


"BS" Wiſts 


1 The Office and Duty of Sherith, 5 
Weſtmoreland. WW lr. 8 OTE 


orceſtere 
7 25 m In WALES, 12. GS, 
Aalen. Flim, © © 
Brecon. Glamorgan. ' 
Cardigan. Merionet bz. 
Carmarthen.  Montgommery. © 
Carnarvan. Pembroke. 
Dating, ; Wn = 1 
wed 1 'The Cities and La 1. r which 
8 have Sheriffs, are as follow: 


St hs; Briſtol — | 
| Coventry =——_— 2 
I 1Cantrbury ———— 1 
„ — ee 
. 1. 2 


| 


* 


2 
2 
Glouceſter 2 
| Lichfield — — — 
2 

2 

2 

I 


Lincoln 


London — — 


— — 


| 7 upon Hull - 11 
| Southampton — i — 4 

Nottingham ? — 2 

Poole — — — — 1 


Newcaſtle + Tine — 1 


The Town of 


 Vicecomes | In RolPs 1 R. 237. it is Tad, 88 2 un 
babet Grand Conſervator del Peace. So that at this Day 
4 the Sheriff bath all the Authority for the Admi- 
niſtration and the Execution of Juſtice, which the 
Countee or Earl had, che Fug by his Letters Pa- WWF 
8 tents 


Ch. 12: Their Oꝛiginal!. 5 
X tents now committing to the Sheriff Cuſtodiam Co- 

I mitarus. Co. 9. 4 3 
In 2 Bulſtr. Chune and Piott's Caſe, Coke argu- Sheriffs 
endo ſeems to be of Opinion, that there were no beforethe 
* Earls before the Conqueſt. ' But the Meaning is, Conqueſt 

1 1 there was no Hereditary or Honorary Earl; but 

hee that had the Title, had it as an elective Office, 

and held it at the Pleaſure of the King, G. For 
nion, there were Sherefs Time but of Mirid before 3 Rep.Pref 
the Conqueſt; and if fo, tnen Earls were. To 


know that Honorary Viſcounts were not created till Original. 
the Time of H. 6. Sed diſtinguendum, &c: Viſcount G. J. 33. 
ſignifies either a Title of Honour, or an Office of S9. 
Truſt. As a Title of Honour, it is of late ſtanding 
as aforeſaid, but as an Office of Truſt, (vix.) for 
the Government of the County, it was Time out 
of Mind. And this Difference I ground upon Cam- 
den in his Britannia + Viſcount (faith he) Hhæc ve- 
tus officii, ſed nova Dignitatis appellatio. gf Rep. in 
ne de Lewei's Caſe. Camb. pag. 160. © 3 OW 
be Sheriff at Common Law was eligible by the Sheriffs © © 
Freeholders of the County, as the Coroner is at this were eli- 
2 Day; and then by the Death of the King, his Office gible by 
vas not determined, no more than the Coroners are; EY 
ow. 2 Brounl. 282. Chamberlain and Goldſmith. * 
Pot. Chap. 34. 2 Inſt. 55 8. &c. 3 

= By ſome Paſſages in the Saxon Laws and Chroni- 
les, it ſeems the Freeholders of the County might 
for Male Adminiſtration in his Office, &c.) depoſe 
im from being their Earl or Sheriff. But the Con- 
ueror not thinking it ſafe to truſt the People with 
his Power, nominated or created Earls of Counties 
libitum, either in Fee or for Life, or during 
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s The Office and Duty of Sheriffs, 8c? 
Pleaſure; and thus it continued till the Stat. called 
Articuli ſuper Chartas. 9 Ed. 2. reſtored to tbe 
People their Right of electing their Sheriffs. See 
„% 1 90 þ [ard i = 3H 
Ho cho. But by Stat. 14 Ed. 3. c. 7. & 21 H. 8 c. 20. 3M 
ſen at this the Judges are to nominate three Perſons of every 
Day, and County to be preſented to the King, that he may 
when. prick one of them, which by the Statute is to be 
done 3 Novemb. being Craſtin. Animarum; and yet 
An. 16 Car. 1. becauſe the 3d of November was 
the firſt Day of the Parliament, and the Lords were 
to attend upon the King, it was reſolved by the 7 
Judges, that it might be well put off till another 
Day; and the Lord Keeper deferred it till the 61h x 
i of November. Cro. Car. 595, | 
| MW The But the Statute of Artic. ſuper Chartas 9 Ed. 
41 King's 2. as tis ſaid, reſtrains not the King's Power at 
2 Common Law; but the King may conſtitute a She- = | 
Onerk.- riff without Election, or grant it in Fee; and he 
may ſtill make Sheriffs without the Judges. Dyer 
225. for all Acts of Grace flow from him. As Dj. 
er 211. the Commiſſion of Trial of Piracy upon 
the Statute of 28 H. 8. is good, tho' the Chance“ 
lor does not nominate the Commiſſioners as the Sta- 
The Rea-tute appoints, c. And the Reaſon is given by | 
ſon, my Lord Hobart. Hob. 14. b. Colt and Clover's Caſe, 
2.14. -- [Ee 5 1 , 
Statutes Theſe Statutes therefore, and the like, were 
for Eaſe, made to put Things in ordinary Form; and to eaſe} 
Luere, the Sovereign of Labour, and not to deprive him 
of Power; the Election being merely in the King, 
and the Office miniſterial only. And yet 'tis evident 
by the Common Law, no Man could exerciſe any 
Authority over others, without the previous Election 
of the Perſons over whom he was to exerciſe ſuch 
CCC J 
8 Iwill now ſet down ſome general Obſervations? ; 
of the great Honour, Power and Privilege of She. 


of She- | 


— 


= | | | | 

Ch. 1. Their Power and P21vilege, 8c. 7. 
ET -ifs, and wherein and by what Acts they ard re- 
ſtrained. W GEN 
One calls it Judiciaria dignitas, a judicial Dig- A Royal 
nity, as the Earl certainly was. Forteſcue faith, and No- 
that Vicecomes is Nobilis Officiarins, In Savill's ble Offi- 
Rep. p. 43. he is called a Royal Officer : For (faith r 
the Book) Charters of Liberties granted to the Ba- 

XZ rons of Cinque-Ports and other Inhabitants, ſhall 

XX diſcharge them of Inferiour Offices, as Conſtable, 

cc. but not of Offices Royal, as Sheriff. 1 Roll. Rep. 

4 274. Phelps Caſe. | | 
Ihe Sheriff takes Place of every Nobleman in Takes 
the County, during the Time he is Sheriff. And Place of 77) 2 
tho' the Sheriff be not a Juſtice of Peace, yet he is Noble- 
2 Conſervator of the Peace, and by this he may I 

], well impriſon a Man upon good Cauſe. 2 Roll. Rep. 

232, „ . „ Commit- 
Fritz herbert N. B. 81. b. at Common Law the 1 
Sheriff may commit any one for an Affront, or hin- 

Breach of the Peace, in his Preſence, &c. 

Z Such Perſons as he ſhall apprehend upon Suſpicion Perſons 
gof Treaſon or Felony, upon freſh Suit or Hue and PF, 
Cry, he may commit to the Gaol. Phys 
= Upon any Foreign Invaſion he may raiſe the and Cry. 
County; ſo upon Rebellions and Inſurrections; He _ 
and may command any Number he thinks fit to raiſe the 
aid him. OY COU 
But of his own Authority he ſhall not arreſt any Upon Fe- 
Man upon Suſpicion of Felony, except there be a 1onycom- 
Felony committed in Fact, and he himſelf have TOR 
Suſpicion of him. : 

XZ By the Common Law, the Sheriff is the ſame : 
1 Officer to the Court of King's Bench, as the Con- * 


3 


. %̃ 0... ˖ 
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© 


able is to the Juſtices of the Peace. 1 Salk. 175. 
1 By Stat. 17 R 2.c. 8. the Sheriff may raiſe the May ſup- 
= oſſe Comitatus to ſuppreſs Rioters and commit preisR1o- 
hem to Priſon. 13 H. 4. c. 7. and if the Rioters ters, &c. 
eſiſt, the Sheriff and his Aſſiſtants may juſtify the 
W kill- 


a” + * * 2 * 5 ** * 


s The Office and Duty ok Sheriffs, 8c: WM 
 * ” Killing them. Vide the Star 13 . 4. c. 7. and the MW 
Sia, of Northampt. 2 Ed. 3. c. 3. for this Pur- 


poet 1 Ed 1. . 3 ũ9999ĩ 1:55. NS 
May ar- Whereſoever the Sheriff, or any other of the = 
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7 reſt and King's Officers may take Poſſe Comitatus, or have 
7 impriſon Authority either to execute the King's Proceſs, or 
N | THe, apprehend Felons, Rioters, Cc. if they ſhall find 
: N j Reliſtance, they may arreſt and impriſon all ſuch 
i il | Oftender s 8 „„ DEL os Im 
Ii What the He bath Cuſtodiam Comitatus, and therefore for 


Sheriff Cauſe he may commit: He is Conſervator Pacis. 
maydo as And the Stat. 1 Mar. c. 8. doth: not take away a- 

Conſerva- ny Power from the Sheriff; only if he was in Com- 
1 P as miſſion of the Peace before, he is to forbear the 

tho nat 5 . . 1 
to actas a Execution of his Commiſſion for the Peace ſo long 
Juſtice. as he is Sheriff; but he is not to forbear the Exe- 
8 cution of that which is committed to him for the 
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County by the Common Lac. | 
When he The Sheriff, if he ſee a Perſon carry Weapons in 
maycom- the Highway in terrorem Populi, may commit him, 
mit Per- tho' he does not break the Peace in his Preſence. 
ſons car- The Lord Coke cited the Mayor of Barſtaple*s Caſe, 
12S in Chune and Piott's Caſe, 2 Bulſtr. Now the 
Exe. Caſe of Chune and Piott was this: One Clare was 
The She- committed to the Compter of F/oodſtreet, and made 
riff fa- his Eſcape; the Defendant being one of the She- 
voured in riffs purſued him, and in his Purſuit met with the 
the Exe- EE RE, f . 3 
| cution of Plaintiff in the Night- time vagrantem, who purſued 
hisOffice, him indecently, and gave him uncivil Words, & 
 detrufit ad murum; whereupon he impriſoned him 
Fuſtificat' and juſtifies. in faux Impriſonment. He doth not 
en faux ſay, he did it violenter, or contra pacem, or ſciens, 
2p knowing him to be Sheriff: But per Cur, it ſhall be 
52 intended he did it malitioſe, and the Law implies it 
was done vi & armis, It's a good Juſtification. 
Had the Defendant done it by Chance and unwil- 
lingly, he might have pleaded it, and his not Plead- 
ing it ſhews it to be otherwiſe, 2 Bulſtr. 329. But 
wy SHER the 
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ch. f. Their Power and Pupilege, &e: 5 
che Mayor of Barſtaple juſtified the Committing a 

Man, for that he did misbehave himſelf againſt him 

E | by ill Words, Oc. Had this been laid to be done 

in the Execution of his Office, it had been good; 

but Mr. Mayor was then playing at Tables. Vide 


1 Sand. 79. In an Action of Treſpaſs, Battery g 


.M | mile for 5 
and Impriſonment, the Defendant juſtiſied ſpecial- —— I 
ly, as being one of the Sheriffs of the City of Co- himſelf. 
XX ventry, guarding the Gaol, and Priſoners, &c. And 
the Plaintiff came there and ſtruck him, per quod | A 
be impriſoned the Plaintiff, c. Er hoc, &c. And N 1 
XZ becauſe the Defendant had ſaid nothing to the vi : 
E armis, the Plaintiff demurred to the Plea ; yet 
judgment was given quod quer nil capiat per Bil- 
Anciently the Biſhop, with the Sheriff, went in Biſhops 
Circuit twice every Year thro' every Hundred and She- 
within the County. 2 Inſt. 70. „ - --" 
The King cannot reſtrain any Part of the She- The or. 
riff's Power, neither can the King chooſe a Sheriff fice of bf £ 
contrary to the Statute of Lincoln. The Office of Sheriff is 
Sheriff is entire, and cannot be apportioned, Tho' entire. 
the King conſtitutes a Sheriff durante beneplacito, 
and may determine it at Will; yet he may not de- 
W termine it in Part, nor abridge him of any Thing 
incident to his Office. Hob. p. 13. 2 Inſt. 50. 1 
Rep. 32. Milton's Caſe. 4 Co. 33. Finch 12 5 
The Sheriff is an Officer of that Eminence, Con- Sheriff; 
fidence and Charge, that he ought to have all favoured 
Right pertaining to his Office, and ought to be in Law. 2 
favoured in Law before any private Perſon. I ſhall 4 
wo you ſome Inſtances. 4 Rep. 33. b. Mitton's "+ =M 
4e. | | | 2 ; 
Inaſmuch as Eſcapes are ſo penal to Officers, the Eſcape. 
Judges have always made as benign Conſtruction 
as the Law will permit in Favour of Sheriffs, and 
to the Intent that every one may bear his own. 
| Burden, they will never judge an Eſcape by ſtrict 


Con- 


a noe name atm pmem ans; 


Purſuit. fly into another County, and the Sheriff retake him 
on freſh Purſuit, it's no Eſcape, if it be before 
Carrying Action brought. So if the Sheriff by Habeas Cor- 
gat pus be commanded. to bring the Body at the Day, 
Habeas he ſhall not be compelled to take the moſt direct 
cmi. Way, but the ſafeſt. Vide infra. Chap. 21, &c. 
L Errone- The Sheriff is not puniſhed for executing the 
due Pro- Proceſs of the Court, though it were erroneous, 
1 ; cCeſs. Vid. poſtea. 5 8 © 93 

a Killingof If any Sheriff, Under-Sheriff, Serjeant or Of- 
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we She- ficer who hath Execution of Proceſs, be ſlain in 
1 wy -r% of doing his Duty, it's Murder in him who kills him, 
8 — i although there were not any former Malice be- 

| Murder, tween them ; and if there were Error in award- 


ing of Proceſs, or in the Miſtake of one Proceſs 

for another; as a Capias in Debt againſt a Peer ; 

and an Officer be ſlain in the Execution thereof, 

the Offender ſhall not have Advantage of ſuch 

Cro. Fac. Error, no more than a Sheriff who ſuffers a Pri- 
279. Mac. ſoner to eſcape, ſhall take any Advantage of Error 
_— thereby. And in this Caſe there needs not a Spe- 
e. cial Indictment to be drawn but a General In- 
dictment, that ſuch a Party ex malitia ſua præco- 
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Va, tho! none be proved; fo it is if any ſhall come in 
{Hl 55 Caſe. Aid of them; and an Officer, if he be reſiſted, is 
= not bound to fly to the Wall, as other Subjects are. 


beer. for jng the Sheriff in ſerving Execution, and fined Sir 
23 J. Wingfield the Priſoner at 500 J. and Brady 
riff, 500 Marks, becauſe it appeared upon the Evi- 
deence he drew his Sword and wounded the Sheriff, 
and by that Means the Priſoner eſcaped into Neale's 
Houſe; and 180 J. againſt Neale, becauſe he kept 

out the Sheriff, and ſhut the Door againſt him; 

and 500 J. againſt Sir T. B. becapſe he was the 

Means of conveying away the 1 


Lin- 


10 The Office änd Duty of Sheriffs, &c; | 


Freſh Conſtruction. As if one in Execution eſcape and 


9 Rep. gitata percuſſit, & c. for the Law preſumes Malice, 


Severe Several Perſons were informed againſt for aſſault- "4 


* % 
4 * 
5 2 8 
: + Ty 
Wy 4 Ws 
- N X 
oy 1 Ne * 
LIE 
Ha 2 
8 
— 
4 
2 * 


laid Priſoner to MM 


1 e | | 

Ch. 1. Their Power and Privilege. 8:c. 11 
Lincoln's Inn; and per Cur ſuch Fines aſſeſſed in 
Court by Judgment on Information, cannot be af- 


ter wards qualified or mitigated. Cro. Car. 251. 


B. R. | | | Ee 
I be Sheriff's Bailiffs lawfully arreſted a Man, if For refu- 
the Perſons which ſtood by refuſe to aſſiſt them, gq” him 55 


© | (in Caſe of Oppolition) they ſhall be fined. Minch or his 


| TE Bail iffs. 
Every Man is bound by the Common Law tomyp ea. 


"XZ aſt, not only the Sheriff in his Office for the Ex- ſonthere- 
Fecution of the King's Writs according to Law; butof. 
Zalſo his Bailiff that hath the Sheriffs Warrant in 
that Behalf, hath the ſame Authority which his 

X Maſter hath : For the Sheriff cannot do all himſelf, 
and if they do it not, being required, they ſhall 

be fined and impriſoned ; but in the Caſe of Re- 

2X plevin out of a Caſtle, Houſe, Mc. before the She- 

2 riff uſeth any Force, he ought to demand (accord- 
ing to Law) the Goods to be delivered, ſo as Re- 


plevy may be made thereof; for ſequi debet poten- 


tia mandatum Legis, non pracedere. 2 Inſtit. 193. 


1 the Sheriff has his Letters Patent of Aſſiſtance, riffs Let- 
"X whereby the King commandeth, that all Archbiſh-**5 Pr 


Now beſides the Warrant of the Common Law, The She- 


/ 
tent of 


-Y ops, Biſhops, Dukes, Earls, Barons, Knights, Free- a g;_ 
"XX men, and all other of that County, be to the ſtance. 


; & Sheriff thereof, in omnibus que ad Officium illud per-Id. ibid. 
t:inent, intendentes, auxiliantes & reſpondentes. 


As to the Sheriff's Power in breaking up Houſes, Sheriff's 


vid. infra. Tit. Execution. Only I ſhall obſerve ony war ag a 
2 2 + ad . r 
X Proceſs for the Good Behaviour, the Sheriff may Pp 


Houſes. 


break an Houſe to take the Party; as if the Sheriff 
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have a Cap' againſt one, to find Sureties of the 

"XX Good Behaviour. Vide Moor 66. = th 

FF The Sheriff or his Miniſters in the Execution of May car- 
"IT Juſtice, may carry a Dag or Hand-gun, and it's no ry Wea- 
Xx Oftence againſt the Statute, 5 Rep. 71. St. John's Pons. 


The 


The Office ind Duty of Sheriffs, a | 


cule 
from * 


ing 


re fac” ſeifinam of Land, for it cannot come in Iſſue 


Day in Court; and though a third Perſon had 


Rep. 5 2. 


pra, & 3 Inſtit. 161. 


Life of proper Titles. By the Statutes 21: Jace 6. 13. the 


ſent, c. 
ent, © Defendant had a Leaſe, is to be onquired by the 


Sheriff. 1 Keb. 176. 
Convitt ter Proclamation at the Aſſizes or Gaol- delivery ren- 


2 Keb. 108. Le Roy & Web. 
In what But notwithſtanding the Dignity and Favour the 
Things Law Caſts on Sheriffs, yet in many Places they are 


he is re- reſtrained, and have limited Qualifications, which 
ſtrained. 


ture of the Sheriff's Office. 


Parlia- was made Sheriff of Durham, and elected Knight 
3 for Northumberland; it was reſolved'i in Parliament, 

"in the Election was void. 1% 
. Mr. 


In ho f The Sheriff in ſome Caſes ſhall not be a Diſſeifor = 
Caſes ex- on executing the King's Writ, tho' he doth Wrong, ⁵ 
for Officers in ſuch Caſes are excuſed by their 
Warrant. As it was found ex Officio, that the 
Wrong: Church was full of B. who was a Stranger to the 
Quare Impedit, and it appears not that he had bet- 
ter Title; yet the Plaintiff ought to have a Writ to i 

7 the Biſhop generally. So it is of a Sheriff on Habe- MF 


between the Demandant and him, for he had no 1 

Right, they are excuſed by their Warrant. 6 - 
Poſe Co- If the Sheriff bs reſiſted i in executing the King” 'S 1 
e mitatus. Writs or Proceſs of Law, he may take the Poſſe 
Comitatus; ſo he may to ſuppreſs Rioters. Vide u- 


Enquiry As for other Judicial Office of the Sheriff, as s En- A 5 
of the quiry of Waſte, Rediſſeiſin, &c. vide under their | 


RS P's 
Life of the Party abſent, during whole Life the FR 


Recuſant er Stat. 23 Elix. A Recuſant Convi& ſhall af- 
der his Body to the Sheriff, before the next Aſſizes. 4 


will further contribute to the expiicating the Na- 


Nor tobe The Sherift of the County is not-to be hn a 
choſen a Parliament Man. A. 12 Fac. 1. Sir George Selby 


as informed againſt firſt, That he being made 
sberiff of the County of V. and having taken the 
Oath to be dwelling in his County all the Year, 


3 


unleſs he had Licence of the King, had committed 

F perjury, in as much as he was abſent out of the 
(County three Months together. He ſaid, he was 
elected Burgeſs for Bath, and by Virtue of a Writ 
of Summons under the Great | Seal, which he con- 
4. cap, 5. every Sheriff ſhall dwell in his proper 
Perſon in his Bailiffwick for the Time that he ſhall 
de Officer; the Words are Demurrant, not Abi- 


== 


Ving. Quare if the King may ele& one of the 
Houſe to be Sheriff, or if this is a Diſpenſation ? 


liament Man, after his Nomination to be Sheriff. 


tis agreed, that againſt the expreſs Purview in the 


RE 
323 


Act, the King may by a Special Non obſtante diſ- 


Fring Mich. and Hillary Ferm, if no Writ of Diſ- 


WP 


2 


charge come. Vid. 12 E. 4. c. 1. 7. Rep. 14. Cal- 


vin Caſe. - i 
Every Sheriff is to be reſident in his own Perſon 
within his County during the Time he is Sheriff, 
except he be otherwiſe licenſed by the King) per 
4 Sheriff of one County hath no Authority or 
Power within another County; yet the Sheriff by 
Force of the King's Writ may carry the Priſoner 
through ſeveral Counties, or make freſh Purſuit in- 
ED. | : to 
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bk. h. 1. In what Caſes reſtrained. 13 
| Mr: Malter Long's Caſe was warmly argued ; heMr. I/- 


Long s 
Ca E. Lit. 


Nun ob. 
penſe with that Act, (except ſuch as are inherita- fante,0% 
ble to the Office of Sheriff, or other Offices in Lon- 
don); and that they may execute their Office du- 


reived amounted to a Licence. The Statute is 4H 


| But it appeared Mr. Long ſought to be elected Par- 


* 


By the Stat. of 23 H. 6. no Man ſhall ſerve the shall not 
king as Sheriff of any County above one Year, and ſerve a- 
chat notwithſtanding any Clauſe of Non Obſtante to bove ons 
the contrary; that is, notwithſtanding the King * 

*Z ſhould expreſly diſpenſe with that Statute. And yet 


car, 


a 
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How to 
be re FR 
dent. 


Hath no 
Power in 
another's 


County. 


Sbockeitb Je and alſo malum in ſe. And therefore, becauſe che 1 
55 / and North. Sheriff of Nottingham took Money for the Gao“ 


14 The Office and Duty of Sheriffs, &c. } 
to other Counties, and the Priſoner ſhall be faid to 
be in the CEE of the firſt Sheriff in everß 
. 3 
Not to The Sheriff is not to le his County to Farm, 
let his per Stat. 23 H. 6. c. 10. By the Sheriff's letting bis 
County County to Farm, is underſtood of the proficua Co- 7 
to Farm. „itatus, which were conſiderable, when moſt Law 
Suits were tranſacted in the Counties and in Hun- 

dred Courts, Fines, Iſſues and Amercements being 
conſiderable. - And in the Time of H. 3. the Bail. 

xc of one County was let at 100 J. per Annum, 

a great Sum in thoſe Days. There was a Bond for 

Rent on a Leaſe of the Bailiffwick of the Savoy, * 

Now the Stat. 27 H. 8. c. 24. being a general! 
3K:4.618. Statute, and the Concluſion General contra forman 
Ellis and Statuti, will avoid this Contract, per Stat. 23 1 
Ne 6. The Security is void, tho it hath no expreß 
Words to avoid it; but per Curiam, 23 H. 6. being 

a particular Law, ſhould have been pleaded, and 

the Stat. 27 H. 8. is but a Relative Statute. Pe, 

Stat. 4 Ed. 3. c. 9. the Sheriff ſhall not let Hun. 5 
NorHun-dreds to Farm. It was reſolved in Stockwith and 1 
dred. North's Caſe, that the Letting to Farm Offices was | 2 4 


e fil malum prohihitum, againſt the Stat. of 4 H. 4. 


© 4 <0 


2 
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erſhip, and the Bailiffwick of the County for one Y | 
Year, he was fined. in the Star-Chamber, The Pe- 4 
nalty for oftending theſe Laws is 40 J. = 
How he Though the Sheriff be ſo much favoured and re. 2 
may be ſpected in the Law, and in the very Execution of 8 
guilty of Criminals; yet he ſhall be guilty of Homicide, for F# 
cide, not oblerving the Order of Law in putting a con: 7 
demned Man to Death. 7 Rep. 13. 1 Jac. I 
What A Sheriff may not preſcribe, that he and al F 7 
3 thoſe who have been Sheriffs have been ſeized of: 
— oi à certain Giſt at every Turn held, Oc. for the She - 7 
wee 1 
not. h 2M 


E \ ; 
/ | 


ch. 1. In what Caſes reſtrained. 15 
itt is re in by the King every Year, and remove- 


ö able at Pleaſure. Vide 42 Ed. 3. 5. But in 21 Feees. 
H. 7. 17. b. an Under-Sheriff preſcribes, that he 


*. 9 and all Under-Sheriffs of the County have uſed 
is Fo have ſo much for Bar Fees, and admitted good. 


0= YZ Of Sheriffs Fees, vide chap. 31. And note, an gheri f 
Ungder-sberif can't refuſe to execute Proceſs till he puniſha- 


7 


Ne 1 has his Fee, and if he does he may be indicted for 


Fae: 8 
8 A 


g Extortion. 1 Salk. 330, 331. See the Caſe 1 Salk. 
l- 3 276, 177. wha an Under-Sheriff was fined and 
n, mitte for delivering up a Writ of Appeal 
of (to be cancelled) which had been brought by his 
. Prochein amy. Where the Sheriff or his Officers 


* be otherwile e Vide poſtea. 


CHAP. 
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0D P7150 2 BY þ e ' 100 —· ts | 1 IF. 1 
bat the Sheriff muſt do at the Entrance into hi- 
Office. The Form of the Writ of Diſcharge of the 

Old Sheriff. The Form of his Oath, how and be- 
f fore whom to be taken, and the Return. Of Deliver 
A of Writs and Priſoners by the Old Sheriff to tie 
New. Till what Time the Old Sheriff or his Officers 
may act. What'sto be done in the Caſe of the Kings 
Death. I hat ſhall be ſaid a good Delivery of 
Priſoners, and how to be made. The Form of the © 
. ov r the Priſoners, and the 
Writs. The Form of the Return # thoſe that 

hade been executed by the Old Sheriff. What Aci? 

the Old Sheriff may or muſt do after his Diſs 
charge, and what Remedy agaiuſt him for a Miſ- 

demeanour in his Office. When and where the 
Neu Sheriff muſt read his Patent, and make his 
Deputies in the County and Courts above. How 8 
and in what Caſes his Office is determined before 
the Tear be oub· t. Ke 1 


* 


2 & ;E4 LIE muſt go into the Rememhrancer's Office 
6. ca. 34. in the Exchequer, to enter the Recognizance 
Entring with Sureties, (or ſome for him) with Condition for 


dose payment of his Proffers or Accompts which is 


SE for twice in the Year, (viz.) at or before Menſe Paſch* 
Payment 'Or - Meuſe Michaelis then next following. Then 
of his his Attorney or ſome other will write him a Note, 
3 ſignifying that he is Sheriff of ſuch a County, and 

os hath entred into Recognizance; the which Note 
Writs of the Sheriff muſt deliver to one of the Six Clerks in 
Aſſi- Chancery to make his Patent by, with a Writ of 
and Dir A litance, and à Writ of Diſcharge"to'Þbe deliver: 


—9, A , N * 


ch. : Their Office, © 
ed to his Predeceſſor, which ſhould be delivered 


of his Under-Sheriff, becauſe till it be delivered, 
the precedent Sheriff may do Execution of all Pro- 
=X ceſs. 5 as | 


The Patent of his Office runs thus. 


w\EORGIUS Dei Gratia Magna Brit Fra” 
& Hil Rex Fidei Defenſor, &c. Omnibus ad 
Jos praſentes Litera pervenerint ſalutem. Sciatis quod 
Rcommiſſimus dilleto nobis A. B. Militi Comitat no- 
tri Eſſexiæ cum pertinent cuſtodiend quamdiu 
nobis placuerit. Ita quod Firmas Debitas nobis red- 
dat Annuatim ac de Debitis noftris & omnibus aliis 
Rad officium Vicecomitis noſtri predict ſpectan nobis 
reſpondeat ad Scaccar” noſtrum. In cujus rei Teſti- 
monium has Literas noſtras fieri fecimus Patentes. 
X Teſte meipſo apud Weſt 21 Die Novem Anno 

| * a | 


8. 22 
LID 
: 


Kegni noſtri Duodecimo. 
The Patent of 
% 8 EORGIUS, &c. Archiepiſcopis Epiſcopis 


$3» 
PEE 


8 
"ISL 


runs thus, 


<—_— 
n 


YH ris Hominibus & omnibus aliis de Com Eſſexie ſa- 
lutem. Cum conceſſerimus diletto nobis A. B. militi 


= 
* 5 


nen habend' quamdiu nobis placuerit 


= tur, vobis Mandamus quod eidem A. tangu 
cecom noſtro Com prediłt in omnibus que ad of- 
FTeium illud pertinen 
1 epondentec. In cujus, Cc. 


So chat the Sheriff is made by Letters Patents of 
Record, and therefore if it ſhall come in Queſtion 
whether he be Sheriff 8 not, it may be tried by 
1 4 | 4 "ITY 


-xY 
+ | 
== 

© 
| 

| 

| 


| 


| 


ST with all Speed to his Predeceflor, for the Benefit 


Ducibus Comitibus Baronibus Militibus libe- 


Oßficium Vicecomitis Com noſtri predict cum perti- 
j ut in lite- 
ris noſtris pateutib ei inde confectis plenius contine- 
am Vi- 


intendent ftis auxiliantes & 


Ws 


— * 
— 


— wha of the King's Right, or of his Franc hiſes; * h 


38 The Office and Duty of Sheriffs, &c; | 
the Record; or it may be by Examination of thi 
Sheriff himſelf, Vide 10 H. 4.7. 32 H.6. 27. 9 

Co. 31. ge E 3 
The Form of the Writ of Diſcharge directed: 
the Old Sheriff, is thus. ; 3 


Diſcharge. nuper Vic Eſſex ſalutem, Cum conceſſerimy = 
Dilecto, nobis A. B. Armig. Comitatum noſtrunn 
prædict cuſtodiend, quamdiu nobis placuerit, prout 
in Literis noſtris patentibus ei inde conceſs' pleniu. 
continetur. Tibi præcipimus qd' eid. A. B. Com *% 
noſtr præd cum pertinentiis una cum Rotulis Brevil 
Memorand & omnibus aliis ad officium Vicecon 7 
prad” ſpetan” que in cuſtodia tua exiſtunt per I 
denturas inde inter te & præſat A. B. debite con: 

ciend liberes: Teſte meipſo apud Wiſt quini * 
die, &c. | et RE, "= 


Oaths to In the next Place, he muſt go to a Maſter « 
be taken. the Chancery, or to one of the Judges of Afized 

that County whereof he is Sheriff, and take th 

Oath of Supremacy by the Statute appointed. Ani '1 * 

alſo an Oath for the due Execution of his Offs * 

which formerly was thun ñx⁶³ 


8 "i . 
. 
LY 


Oath of VE ſball Swear, That you ſhall ſerve the Kin 
Office. well and truly in the oe of Sheriff of! J 
Dalt. ſh.9- and do the King's Profit in all that belongs to u © 
See the 2 . 
Oath ap. 70 do by Way of your Office, as far forth as 5 

inted can or may. Te ſhall truly keep the King's Right; ; 

y Stat, and all that belongeth to the Crown. Te ſhall mn 
3- Geo, aſſent to Decreaſe, to Leſſenings, or to Concealmeni i 4 


_ whenſoever ye ſhall have Kuowledge that the Kingi ® 7 
Rights, or the Rights of his Crown be concealed i „ 
wit hdraun, be it in Land, Rent, Franchiſe or Sui 
or any other Things, Ie ſhall do your true Pow! 8 


Fg 
0 


F 


4 


Ch. 2 Their Dath, 


to make them be reſtored to the King again; and 


n 
[| 
[4 


1 Y if ye may not do it, ye ſhall | certifie the King, or 
* ſome of his Council thereof, ſuch as ye hold for 


certain will ſay it to the King. Te ſhall not reſpite 
the King's Debts for any Gift or Favour, where 


jou may raiſe them without great Grievance of the 


4 
a *X ſuch Oath, as qe make your 


ver for. Te ſhall make each o 
4 or Je 
eth to their Occupation. Te ſhall receive no Writ by 


a Y Debtors. Ie ſhall truly and righteouſiy treat the 
People of your Sheriffwick, and do Right as well 
to Poor as Rich in all that belongeth to your Of- 
Fe. Te ſhall do no Wrong to auy Man for any 
= Gift or Beheſt, on Promiſe | of Goods for Favour, 
nor Hate. Te ſhall diſturb no Man's Right. Te 


ball truly acquit at the . Exchequer, all thoſe of 


= whom ye ſbal any Thing receive of the King's 
= Debts. Te ſhall nothing take whereby the King may 
= Joſe, or whereby that Right may be diſturbed, let- 
ted, or the King's Debt delayed, Te ſhall truly 
return, and truly ſerve all the King's Writs, as 
= far forth as ſhall be within your Cunning. Te ſhall 
not have to be your * Under-Sheriff, any of th. & 
i + Sheriff's Clerks of the laſt Tear paſt. Te ſhall take 


2 72 Bailiff into your Service, but ſuch as ye ſhall an- 


[ 


our Bailiffs to make 
if in that, that belong- 


any of you or yours unſealed, or any ſealed under any 


i 4 
= 


* 
Q * 
* 7 


Seal of any Fuſtice, ſave of Juſtice in Eyre, or Ju- 
ſtice aſſigned in the ſame Shire where ye be gen Fi, 

or other Juſtice having Power or Authority to make 
any Writs unto you by the Law of the Land, or any 
Juſtice of Newgate. Te ſhall make pour Bailiffs of + 
le true and ſufficient Men in the County. Te ſhall 


be dwelling in your proper Perſon within your 


ABailiffwick, for the Time ye ſpall be in the ſame Of- 


bh 
SH 
* 
' 
* 


fice, except ye be otherwiſe licenſed of the King. Te 


3 and return reaſonable and due Iues of them that be 


| 
| 


Withs 


Neta. 


ſhall not let your Sheriffwick, nor any Bailiſfuicł 228 : 


thereof to Farm to an) Man. Te ſhall truly ſet c. 19, 


Part of 


[ 


26 The Office and Duty of Sheriffs, &c. 
It ſeems within your Bailiffwick after their Eſtate and their 
this latter Honour; and make your Pannels your ſelf of ſuch 
the Ouch Perſons as be moſs next, moſt ſuſficient, and not 
3s of late ſuſpected or procured, as it is ordained by the Sta- 
Time ad- tutes, and over this in eſchewing and Reſtrainder of 
ded. Vide the Manſlaughters, Robberies, and other manifold 
Regiſter ap£7ievous Offences that have been done daily, namely, 
IST of ſuch as name themſelves Soldiers, and by other 
18, 25. Vagrants, the which continually increaſe in Number, 

and multiply, fo that the King's true Subjects may 
* Sure not * be ſafe ; yea, Ride, nor go to do ſuch Things 
ride nor as they have to do, to their intolerable Hurt and 
"ay do, Hindrance: Te ſhall traly and effeftually, with all 


Dat. Diligence poſſible to your Power, execute the Sta- 


bonds. Theſe Things all ye ſhall truly keep, as 
Cod ye help. Dy [7 


Note, That there was an Addition in this 

Cie. Car. Oath by the Statute of 5 R. 2. and 2 H. 4. c. 15. 
P. 25, 26. (viz.) That he ſhould feek to repreſs all Errors and 
Sir Ed. Hereſies commonly called Lollards, and ſhould be 


Dal, 756 0 aſſiſtant to the Commiſſaries, and Ordinaries in 


& 510, Church Matters. And this was objected by Sir Ed. 


Coke, after he had been Lord Lord Chief Juſtice of Y | 
both Benches, and made Sheriff of the County of 


Buckingham, when he had a dedimus poteſtatem an- 


nexed to a Schedule of the Oath, in the Firſt Year 2 


of Charles the Firſt ; And ever ſince they have been 


left out, becauſe Lollardiſm then was the true 1 
Antipapal Religion, as is now profeſſed. And he 
made other Objections, One whereof was, that 
ſome Parts of the Oath are not by any Statute ; 


None but and it's a Maxim, That none but the Parliament can 
the Par- appoint an Oath : But it was reſolved by the Judges, 


a . . 
— . vers Years by the Direction of the Statute, altho 


 -Oath, without the expreſs Authority of any Statute 3 
e Law; 


liament that this Oath being appointed, and continued di- J 


. APR. 


NN 
WR. 5 
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Ch. : Their Oath, 
Law); yet may well be continued for the Publick 


Vote, As to the Statute of Miucheſter of Hue 


and Cry, the Juſtices of Peace have eaſed the She- 
riff of much Trouble. And by the Statute of 39 
*Z ZEliz, cap. 4. all former Statutes for the Puniſh- 
ment of Vagrants and Vagabonds are repealed. 
* Dal. S. fol. 12. fo that the 188 doth not now 
intermedle therewith 


The Oath of the Sheriff of Oxford and 
Bere, and alſo of Cambridge and Hun- 
tingdon. e | 


1 2 
Ty 


| | 
O U (ball Swear, That well and truly ye ſhall 
E | Serve the King in the Office of Sheriff of 
Oxford and Berks, And the King's Profits, &c. 
ut ſupra uſque, So help ye God. And alſo ye ſhall 
7 Swear, That the Maſters and Scholars of the Uni- 


XZ ries and Violences, ye ſhall keep and deſend by all 


IF 


1 your Strength and Power ; and the Peace in the ſaid 


that you ſhall give your Counſel and Help to the 
Chancellor and Scholars of the ſame Univerſity, for 
to puniſh the Diſturbers and Breakers of the Peace 
I there, after the Privileges and Statutes of the ſaid 
XX Univerfity, at all Times when it ſhall be needful. 
And alſo, ye ſhall put your Help with all your 


„ y OO OM > AY 


"8731 


W Ve 


I | other your ſaid Miniſters of your ſaid County of 
'X Oxford, as ſoon and anon as ye ſhall be at the Ca- 


tt ow 


_ mr 
2 27 2 


ſaid Univerfily, As God you Help. | 
- N „ 


| 


2 verſity of Oxford, and their Servants, from Inju- 


= Univerfuy as much as in you is, ye ſhall keep. And 


Strength to defend the Privileges, Liberties and Cu- 
receive all ſuch Oaths of your Under-Sheriffs, and 


le, or at the Town of Oxford, in Preſence of any _ 
that ſhall be thereto deputed by his Majeſty or the 


21 
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1 Oath and The Sheriff muſt alſo take the Oath and Sacrament * 


22 The Office and Duty of Sheriffs, &c, 
| The like Addition to the Oath of the Sheriff 
of Cambridge and Huntingdon, mutatis mutandis ; 
which Additions were lately made out of a Re- 

ſpe& to the Univerſities. 5555 
But ſee now the late Stat. 3 Geo. c. 15. whereby 
new Oaths are 7 for both the High- Sheriff 


and Under Sheriff, inſtead of the foregoing Oaths, 
vide poſt. verſus Finem. ; TE. 
If the new Sheriff be not in London, he may 
take his Oath by dedimus poteſtatem, directed to 
any two Juſtices of Peace of the ſame County, 


+ —— One to be of the Quorum, or to any other Com- 


miſſioners, or before One of the Judges of the 
Aſſizes of that Shire, or One of the Maſters of 
GR... iis Sie. 


The Return of the Dedimur by the Com- 
5 miſſioners, is thus 

T Irtute iſtius Brevis nobis direct (tali Die & 
Anno) recepimus Sacrament infranominat 
A. B. Vicecom Eſſex tam de Offic Vicecom' in dict 
Com Eſſex bene & fidelit' faciend' juxt formam 
cu juſdam Schedule praſentibus anne ſecundum te- 
norem Brevis & Schedule Brevis præd fimilit” an- 
nex prout Breve iſtud in ſe exigit & requirit. Vid, 
A 2 8 


Returnof 
Dedimus. 


Sacra- as is now uſual for all Officers and Miniſters of 
ment. Juſtice. Stat. Car. 2. and the Oaths appointed by 
the Statures of William and Mary, &c. Georgii. 


But in the general Caſe of the Sheriffs of England, 


Writ of When the King makes a new Patent, tho? the an- 
Diſcharge cient Sheriff had his Office but durante beneplacito, 


preſently a Writ of de Comitatu Commiſſo (which 


iz commonly called a Writ of Diſcharge, or 2 
Writ de Exoneratione Officii) ſhall iſſue : The Form 


vide ſupra. 


The next Thing is, the new Sheriff at or bes || 


fore his firſt County-Court, muſt take over from 


a 


L % 
* 
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Ch. 2. Their Dathe and Sacrament taken, 23 


1 his predeceſſor all his Priſoners and Writs preciſely Takin 

1 || ho View, and by Indenture to be made Lorem 2 ri 

4 2 them, wherein all the Cauſes which he has againſt — — 
every Priſoner muſt be ſet forth and delivered, or — "<a 

x elle he new Sheriff is not charged with them, as ture. 

in Weſtbie's Caſe. Co. 3. 72. vide poſt, 24. 

Noa before I ſay more as to the Delivery, 1 

3 ſhall ſhew you what Actions of the old Sheriff, 

or his Officers, ſhall be good, and to what Time. 

The old Sheriff of a County is Sheriff until the Till what 

new be ſworn, although he be choſen ; for it is the r So 

Y Wks of his Oath that doth compleat him in his? A os — . 


Are And the Arreſt is good by the old Sheriff, new She- © 


till a new Patent be ſnewed to him, or other ſuf- riff may 
Fficient Notice. Cro. Eliz. 12. Fitz's Caſe. Thea& 
Acts of the old Sheriff are good, till a Writ of 
aa received. Moor 186. And a Bailiff Er- 

rant may execute a Warrant of an old Sheriff made 

3 3 T before a Writ of Diſcharge, altho* a new Sheriff 

F | be choſen. Moor 364: St. John's Caſe. 

= For if the Sheriff takes a Man in Execution, For what 


1 and afterwards a new Sheriff is made, and after- Priſoners 


wards and before the antient Sheriff delivers this the new 

& prifoner over by Indenture to the new Sheriff, the _ | be 
A © Priſoner eſcapes, here the old Sheriff only is charge- mew 
I ble for this- Eſcape, and not the new Sheriff; for able. 
the new Sheriff ſhall be chargeable for no other Eſcapes 
Priſoners than what are delivered over to him by 
1 Indenture. Dalt. 5 15 Cro. Eliz. 365. 2 Rull 457. 
Hob. 266. 1 Bul. 70. uſque 79. 2 Leon. 54. 
XX Where the new Sheriff is chargeable upon an d She” 
YH 17 by the old 3 Return a. Ern. Languidus, ola ** 
the Party remaini ways in PH Gro. ac. : 
380. Dalt. 516. See . 5 2 — 

And in Cro. Elix. 440. Action on the Caſe was 
brought againſt the Sheriff; and the Plaintiff de- Boucher 
3 clared, Whereas he had recovered 100 J. and bad and Wiſe 
3 New Facias, and the Defendant by Victue thereof * 
I pn,” 4 as levied 


— 


& 
7 \ 


24 The Office and Duty of Sheriffs, & c. 
Execu- levied 28 J. and had not returned the Writ, nor 
tion exe- paid the Money to the Plaintiff. On Not Guilty 


— aded, in Evidence it was proved, That the Writ 
= wh was delivered to C. the Defendant's Under-Sheriff, 
Writ 9 No. 34 Eliz. and the ſame Day he made Execu - 
of Diſ- tion; and he proved, That the ſame Day a Writ 
— of Diſcharge was delivered to him. 6 No. 35 Ei. 


but he did not prove he had Notice of this Writ 


Cur he was yet Sheriff, and chargeable to the 
Plaintiff's Action. The antient Sheriffs ought to 
give Notice of all Executions againſt any in their 
Cuſtody, to the new Sheriff, although the Execu- 


Notice of tions are of Record; or otherwiſe the new Sheriff 


Executi- ſhall not be chargeable with them. But if the old 


_— Sheriff die, the new Sheriff at bis Peril ſhall take 


riff. 

3 Rep. that he finds in the Gaol ; and this is of Neceſſity, 

Meſtbie s for there is none to deliver over the Priſoners to 

ſe. him: And in ſuch Caſe the new Sheriff is to take 

Notice of all the Writs. Dal. 17, 517. 3 Rep. 
WWeſtbie's Caſe. Moor 688. Poph. 85. meſue Caſe. 


Executi- The Delivery over of the Priſoners muſt be by | 


ons to 


mention. Indenture, and every ſeveral Execution againſt eve- 


ed in the IJ of them muſt be therein mentioned. And there- 
Inden- fore in the great Caſe to this Purpoſe, viz. Weſt- 
ture. blies Caſe, The Sheriffs of London by Indenture 


deliver over F. S. (who was in Execution at the 
Suit of A. and B. ſeverally) and only mentions the. 


Execution of A. and J. S. eſcapes, B. brought 


Debt againſt the old Sheriffs, and adjudged that 


. 


of the new Sheriff for this Execution, becauſe they 
Were not charged with. this Execution, and the 
Fault was in the old Sheriffs, in omitting it on 


their Indenture, and the Eſcape commenceth «o 
19 t the antient deliver their Pri- 
8 to the new, for then they ceaſe to have the 


Aunſtanti, that the antient Sheri 


— * 


of Diſcharge, before the Execution ſerved: P/, 


tze Action well lies; for he cannot be in Cuſtody "# 


** 
63 2. 
88 \ I a] 


Notice of all Executions which are againſt any * 
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Ch. 5. Delivery of Pꝛitonerss. 25 
X Coſtody of him; and: though he remains in the 
Walls of the Gates, tis an ſcape in Law. 3 Rep. 
eſtbie s Caſe. Vide. Cro. Eliz. 265. Roll 2 Part 
M 457- Hob. 266. 1 Bal. 70. 2 Leon. 54. 
And until the Priſoners are delivered to the new 
sberiff, they remain in the Cuſtody of the antient 
1 ets notwithſtanding the new Patent, the Wriet 
7 f Diſcharge, and the Writ of Deliver. 
As to the Priſoners in Execution, in caſe of hed Death of 
L Death of the Sheriff, vide infra, Tit. Execution. 172 She- 
9 And ſee after Chap. 21. Of. Eſcap M. Ty 
And note by Stat. 3 Geo. c. 15. Sed. 8. which What is 
v ſee verſus Finem, on the Death of the High-She- -* to be done 
riff, his Under-Sherift is to ane and ment the ahi of 
# 8 is Office. Death. 5 
By the Death of hs King, the Sheriff Office. 
ceaſeth, and therefore in the next King's Lime, a 
new Patent is immediately ſued out; yet if a Pri- 
ſoner eſcape between the Death of che King and 
the new Patent, the Sheriff ſhall be — 


ld. 0. 6. a... he 5 


, 0 ao rnd Bn ts. Fo. SO. SE. 6. þ 


| = ought to have made his. Gaol ſafe. Vide ſupra, 
| Caſe. 7 Co.i30, Dyer 165. Br. Office 25. 

_— 7. 
; 3 In Smallman md Liew's Caſe, it was the Opi- Whae 
3 nion of all the Juſtices, That by the Law the old 8 = 2 
* Sberiff ought to deliver the Body of him who is good Do- 
in his Cuſtody, by View to the new Sheriff, and ſivery, 
ſuch Priſoners ge to be brought to him to view; and how 
and from that Time the Law ſhall judge the Priſo- to be 
ners in the Poſſeſſion of the new Sheriff and not made. 
betdre. 2 Leon. 54. 
D. Sheriff of Warwick had one in Execution, Of one 
whom he kept in a private Priſon by himſelf, for kept in a 
Fall his Executions in the Town of Maruick; and car 
ohen he was diſcharged: of his Office, and a new ax pond 
heriff made, D. ſaid to the new Sheriff, That he 5 
not bound to receive Priſoners from the old Sheriff, but at the 
aol; yet if the other will receive them out of the Gaol, the old 
one is .difcharg'd. Dabridgcourt's Caſe largely cited in Weſtbie s Caſe. 
Pop. 85. How a Priſoner ſhall be turned over by B. an antient 
Fx Sheriff, to H. preſent Sheriff, Who v was not before turned oyer by 
1 * to 0. nor by C. to HH. bad 
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26 The Office and Duty ok Sheriffs, &: WM 
had ſuch an one in Execution in his Cuſtody, and 
offered to the ſaid Sheriff to put him in the Inden. 
ture amongſt his other Priſoners delivered to the 
new Sheriff ; but the new Sheriff refuſed to re. 
ceive him, unleſs D. would deliver him into the 
common Gaol of the County, which was in the 
Town of Warwick, and then the Priſoner eſcaped. 
D. was charged with this Eſcape, for the new 
Sheriff is not compellable to take the Priſoners of 
the Delivery of the old Sheriff, but in the common 
Gaol of the County. And if the Sheriff dies, the . % 
Party ſhall be rather at a Prejudice, than the news- 
——— Sheriff without Cauſe charged with him: And in 
/ ſuch a Caſe, the Party who ſued Execution, may % 
belp himſelf, (to wit) by a remanding of the Bo- 
\ dy by a Corpus cum cauſa, whereby he may be 
brought to be duly in Execution, and this under a 
due Officer. 0 2 WRIT? 1 
There was an Habeas Corpus ad recipend', &c. 
for W. M. to H. Sheriff of Glouc, and he moved 
the Court for their Advice, becauſe V. was in Exe - 
tion when B. was Sheriff, and was left in the Gao! 
when C. was Sheriff; but he was not turned over . 
by Indenture to C. nor to H. but was yet in the 7 
Gaol, and had been charged with a new Execu- 
tion, which they were ready to return, but pray „ 
that he ſhall not be inforced to return the other 
Execution, becauſe he was not in Cuſtody to him 
for this. Per Cur, he ſhall not be compelled to 
make other Return, but for the firſt Execu- 
tion he ſhall yet remain in the Cuſtody of B. the 
-*  antient Sheriff, tho his Body be in the Cuſtody of 
the new, becauſe he was not turned over by Inden- 
ture; and the Difference between this and Viſt - 
It muſt be bie's Caſe is, That there the Priſoner was turned 
by B. to H. over for one Debt, and not for the other; and 
ons not. therefore an Eſcape for that. And per Cur B. the 
y B. to C. 2 N . 2 | 0 = 
„, antient Sheriff may turn him over 1 — 1 
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ch. 2: Delivery of Pꝛitoners. 
II. the preſent Sheriff (for it ought not to be to C. 
For he never was in his Cuſtody) and then he will 


27 


make Return of all the Executions. Siderfin p. 335. 


aumer and Wicomer. Vide 2 Kel. 224. 
om and Bathurſt”s Caſe, If the Sheriff makes an!: 


Ten, in this Caſe the new Sheriff ſhall have the 
Fees appointed by the Statute. Dalt. 517. 


« „ 
3 
9 
ns. 

: kb, 
4 * 


; "8 e Form of an Indenture for ſetting over Priſoners 
and Vrits between the old and new Sheriff. 


This Indenture made, &c. Between A. B. 
7 & Eſquire, late Sheriff of the County of Warr' 
of the one Part, and C. D. Knight, now Sheriff 
F the ſaid County, of the other Part: Witneſſeth, 
That the ſaid A. B. by Virtue of his Majeſty's Writ 
f Diſcharge (ef his late Office) to him directed, 
hat h delivered and ſet over unto the ſaid C. D. 
RF -eſe Writs following, (That is to ſay) a Capias a- 
gainſt W. H. Ret' Octab' Hill. ad ſect Johannis 
Smith, Cc, together with the Bodies of J. N. in 
Execution at the Suit of G. H. for a Debt of 22 l. 
J. H. at the Suit of C. D. in Execution for 101, 
: G. in Execution as well at the Suit of O. D. 
Vor a Debt of 100 l. as alſo at the Suit of N. W. for 

a Debt of 40 l. in, &c. In witneſs, &c. 


1 All the Wr its which are ſet over in the Ind en- 
ture between the Sheriffs, if they have been exe- 
cuted by the old Sheriff, then they muſt be return- 


E ed by him, or in his Name, and indorſed under by 


the new Sheriff, thus: 


in exitu ab Officio ſuo, © 


Note, It was ſaid by Hobart, Winch 51. in Emp-Fees to 


Extent, and before a Liberate a new Sheriff is cho- 


he new 


ud Breve prout indorſat mihi deliberat fuit Dale. S. 
per A. B. Armig, Vic prox prædeceſſor meum fo. 18. 


I has As may or 3 the old Sheriff do after he 4 
is diſcharged, and what — * him 7 9 
a Mi ſdemeanour in his Office. Ms 


In what | Generally the Sheriff that begins an Execution 
Co _ ſhall finiſh it, tho? his Office is expired; Therefore 
ceſs th ay Proceſs, in ſome Caſes, may be to the old Sheri, ® 
5 1 to bring in the Body of a Priſoner; and that ij, 
riff, where before he hath made a Return of Cepi Cor. 
pus & parat habeo, and afterwards he is removed, 
and a new Sheriff made; on Non- appearance of * 
the Priſoner, Proceſs ſhall go to the old Sheriff by MW 
* . 1 Bulſtr. 82. Egerton and Morgan. 
V pon « a The Difference is, if the Sheriff at the Day re. 
 Ceji cvrpus turn Cepi o bus, and have not the Body ready he it 
ſhal! be amerced, and a Diſtringas ſhall be n . 
to the Coroners. But if the old Sheriff at the | 
Day return Cepi corpus, and before the Day of tbe 
Return is removed, and a new one is made, je » 
Diftringas. the. Diſt-ingas here ſhall be awarded to the 2 
new Sheriff, if it appear on the Record that be 
has taken the Body. 
A Sheriff on a Fieri fac ſeiſed Goods in ky 
Hands to the Value of the Debt, and paid Part oi 
Sale of the Debt; and the Goods not being Id, nor the * 
Goods af- Writ returned, the Sheriff was diſchar ped, and af- 
ter Diſ- terwards fold. the Reſidue of the Goode wilo 
0. e, any Vendition exponas. And per Car” the Sale is 8 
Date why, good; for the Writ of Fieri ſac gave Authority to * be 
him to ſell without any other Writ. 2 Cro. 73. Aye, 
and Aden. . Therefore, Moor 757. the fame Caſe 
is miſreported, which faith, If the Sheriff tale 
| Goods by Fieri fac', and then is diſcharged, he BY 
may not ſell them, but ought to deliver them to be 
+ the new Sheriff, and return quod non invenit emp- || 7 
tore. And Telverton in the Gama Caſe agreed with | a 
Crook on Feri fac „Jed non inveni emptores, 2 Di- 
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Th. 2, The old Sheriffs Acts, &c. 29 

"Ro deliver the Goods to the new one. Moor 757. 

„ Nl. 44. Cro. Fac. 73. Aden and Ayre. 2 Keb. 821. 
fiilamay and Smith  _ 2 
The Sheriff ſold Goods upon a Fieri fac, and New She? 

ppon a Venditioni ex ponas, he returned non invenit _ — : 

"Zemptores, then his Office determined, and he ſtill as Ys 

"Wetained the Goods in his Hands, and it was ſaid, Iques- 

ine Plaintiff had no other Remedy againſt the old _ 

Sheriff, but to have Iſſues upon him. Dixon's Caſe, 

Watch. 117. Dalt. 516. | 2 TAG IE 

If Money be paid to the old Sheriff, and he is Where 

* Wiſcharged before the Return of the Writ, they 

Party ſhall not be compelled to pay it again; Mon — — 

nd the Plaintiff may have his Remedy againſt the old : 

he he ancient Sheriff, if he will. Cro. El. 209. Rook Sheriff. 

"Rnd Wilmott. ee e 

The old Sheriff returned the Proclamation up- Proclam. 

n an Exigent after that he was diſcharged of ee 

e, bis Office, and by the Judgment of the Court the — 

e Outlawry was void, and the Party was diſcharged. 

Note this for a Rule, That that which comes af- Traverſe 

is Mer the Nuper is not traverſable, unleſs the Party be of Nuper- 

of Fharged by Reaſon of his Office; as if he be call- 


5 


Pp 


je ed in pleading Nuper Vicecomes, nuper Eſcheator, | 

LT 0 HE en 

it If Attachment may be granted againſt a Sheriff Old She- 

is or Contempt, after he is removed out of his Of- _ 4 \ 
ce; the Juſtices ſaid, They could not do it, for for a for- 

ZZpow he is no Officer, and cannot now be fined, mer Con- 

end without Fine they do not uſe to impriſon. tempt. 

"= Brownl. 1 | 

So Style: A Sheriff out of his Office cannot A Tip- 

de fined by the Court, but a Tipſtaff may be ſent ſtaff robe 

or, to bring him in to anſwer the Miſdemeanour ſent. 
committed by him when he was in his Office. 

El 8 
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be read. , plevins in the Sherifi's Name, who ought not to 3 


" 


30 The Office and Duty of Sheriffs, bee, | 
Pratt. Reg. 587. Or a Diſtringas nuper Vi dec 
- may iſſue out againſt him. 2 Saund. 88. : 

Pleading The Form of Pleading Removal of one Sherig | 
emoval and the Election of another. Vide 2 Saund. 88. 3 | 
The She- The new High-Sheriff at the firſt County. 1 
riffs Let - Court next after his Election, and the Diſcharge of 
ters Pa- the old Sheriff, muſt read his Patent and Writ f 
rents, Aſſiſtance, and nominate his Under-Sheriff, and 


when and 3 
where to depute and proclaim | four Deputies to make Re. 1 


dwell above twelve Miles diſtant one from tbe 
other, in every Quarter of the County one, and 
to make Deliverance of Diſtreſſes when Need 
- ſhall require. Per Stat. 1 & 2 Ph. & Mar. c. 12, 
Dall. S. fol. 19, 456. 1 
His De- The new Sheriff, before he ſhall return am 8 
puties. Writs into the Chancery, King's Bench, Commu = 
| Pleas or Exchequer, ought to make an Attorney o 
Deputy on Record in every of theſe Courts, ther 
to receive all Manner of Writs and Warrants » 
ſhall be directed to the Sheriffs reſpectively, and 9 ö 
this upon Pain of 40 l. and that per Stat. 23 H. 6 I 
c. 10. And fuch Deputies are to be made by Wa. 
rant of Attorney from the High-Sheriff. The like : 
Law is of Sheriffs of Wales, and Lancaſter, and 3 
| Cheſter, and all Writs of Proclamation ſhall be 1 3 
livered to every ſuch Deputy. The Biſhop o 
Durham, and (during the Vacancy) the Chanceler 
of Durham ſhall likewiſe have a Deputy to receive 
all Writs of Proclamation. 5 Ed. 6. 26. Dal. I | 
S. 20. 456. Sed vide 9 Co. 51. | I 
Vide plus of Deputies infra. 
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= Office determined, &c. * 31 


3 


| How the 1 Office may be determined, or mot, 
re the Tear be out. 


The King may determine bis: Office when . "oh 
pleaſeth, tho' he cannot (during the Continuance 2 


of his Office) abridge his Power. 
The Sheriff being made a Baron of Pablteitieny, Lord | 
or becoming a Baron by Deſcent, this doth not de- 2 PEN 
termine his Office. Cro. El 12. © 
By the Death or Reſignation of the King, the 
Authority of the Sherift, and all his Officers, doth 
7 determine; therefore it is uſed preſently, in the 
next King's Time, to Se out new Patents of his 
Office, and of Aſſiſtance. Dal. S. fol. 17. 7 Co. 30. 
"= Dyer 165. Br. Office, 25. 2 Sid. 9. 
„ see the Statute 3 Geo. cap. 15. $8. That the 
High-Sheriff dying, &c. before his Office expires, 
his Under-Sheriff or Deputy- Sheriff ſhall continue 
his Office, Cc. Vide the Statute 3 Geo. * ver- 
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Under-Sheriff 's Power. Of the Sheriffs Deputis 
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E have ſeen before, how that an Earl had 
| the Juriſdiction of the Counties, and their 
Commiſſion ran thus; Commiſſimus vobis Cuſtodiam, 
Comitatus noſtri ad voluntatem, or ad vitam, 

- and the Sheriff comes in his Place: And all Sheriffs 
Deputy. likewiſe have their Commiſſions ad voluntatem no- 
...3 Buifr. firam; and tho' there is no Mention in bis Patent 

FLAP, * of any Deputy to be made by him, yet he makes 
pand . re 
Finch- One. And as in the firſt Government the Earl made 
comb. his Deputy, ſo the Sheriff made his Deputy, (vix.) 
the Under-Sheriffs and Bailiffs Errants within the ® 
County, called the Serjeants of the County; and nc 

there is no Warragt for him ſo to do; tho' yet the 

-— ſame hath been e —_— TT OT: 

Miniſte- A Miniſterial Officer, as the Sheriff is may 
rial Offi- | a ag 2 1 
cers may make a Deputy; but a judicial Officer cannot, 
make De- becauſe he is to do Jullice. Sed diſtinguendum eft. 
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au Returns made by him, ought to be made in the 
X Name of the principal Officer. For the High- 


Office of Sheriff, and he is to anſwer all. But ger-She- 


'Z where the High-Sheriff is made a Judge of theriff*s 


XX Cauſe, it's ſaid he cannot make a Deputy. Dalt. Oath,poft. 
CS. fol. 3. * 5 

XZ Tr's faid Subvicecomes is a Perſon the Law takes Under- 
Notice of, and that an Under-Sheriff hath been in Sheriff | 
XZ Ve before the Conqueſt; but the Under- Sheriff his Anti- 
hath not, nor ought to have any Eſtate or Intereſſ 2 
in the Office it ſelf, neither may he do any Thing act in the 
in his own Name, but only in the Name of the High- 
XX High-Sheriff, who is anſwerable for him. Vide Sberitf s 
Laich. 187. 9 Co. 49. Dalt. Sh. fo. 3. Names» 
In ancient Time this Office was called Seneſchal- His Ap- 
X lus Vicecomitis, and in Stat. of Weſtm, 2. cap. 39. p*Uations 
(made Anno 13 Ed. 1.) he is called Subvicecomes. 8 
And in Statute 11 H. 7. cap. 15. he is called, The 8 
Shire-Clerk. 9 Co. 49. or, The Clerk of the County. 
Dyer 355. Vide 4 Co. Mitton's Caſe. And yet the 
Word Shire-Clerk is ſometimes taken to be the Un- _ 
=X der-Sheriff, and ſometimes it is uſed for a Clerk in SY 
the County-Court, Deputy to the Under-Sheriff. 

MD ate. S. 455. rs | 

No an Under-Sheriff being in Effect but the The Na- 
Sheriff's Deputy, according to the Nature of a De- ture of an 
putation, he is removeable as an Attorney is; and — 
it the Sheriff make him irrevocable, yet he may 5 
reyoke him. He is but in the Nature of a general 
Baihiff Errant to the Sheriff, and the whole Shire, 

as others are over the Hundred. So that the High- 
Sheriff may grant this Office at Will, or he need He is not 
1 not make an Under-Sheriff at all, but may exerciſe of Necefs 
it himſelf. Vide 20 H. 7. fol. 12 5. Dalt. Sh. fol. iy. 
456, 515. inter Norton and Simm. 


F Sheriff only is ſworn as to the Execution of the cha Tim.” 
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ſes and 


Deputies 
to take 


34 


Stat. 27 


El. c. 12. fize, or the Cuſtos Rotulorum of the County, or 0 


is thus. 


Sce the 
Stat. 3 I 
Geo. c. 15. ſoever, or conſent to the Taking of any Manner of 8 


$. 20. 


Where a 


The Office and Duty of Sheriffs, 8c; 
The Undm:Sherif's k 


Every Under-Sheriff, before he meddles with "0 
his Office, ſhall before one of the Juſtices of Aſ. 


two Juſtices of the Peace there, one whereof to be | 


to forfeit treble Damages to the Party grieved, if 
he commit any Act contrary to the ſaid Oaths, or | 
either of them. The Form of the Oath of Office 


WE "8p 3 
- 2 


CESSES 
1 e 
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I A. B. ſhall not uſe, nor exerciſe the Office of Un- 
der-Sheriff corruptly, during the Time that I 
ſhall remain therein; neither ſhall or will accept, re. 
ceive or take by any Colour, Means or Device what- | 


Fee or Reward of any Perſon or Perſons for the In. 


new Oath PareViug or Returning of any Tuqueſt, Fury or Tales, wp 


is ap- 


inted 
inſtead o 
this. 


r 


Franchi- 


Sheriffs 


the ſame 
Oath. 


thereof, or ſuch Fees as are allowed and appointed 


Fg 


in any Court of Record for the King, or betwixt 7 
Party and Party, above two Shillings, or the Value 


for the ſame by the Laws and Statutes of this Realm: XR 
But will, according to my Power, truly aud indiffe f 2 J 
rently, with covenient Speed, impannel all Juror. 
and return all ſuch Writ or Writs touching th: 888 


Same, as ſhall appertain to be done by my Duty 


TIES 
5 K. "Ss Wh 


or Office, during the Time that I ſhall remain in the 
BE LY Sid So help me God. 
No Bailiff of Franchiſe, Deputy or Clerk of . 
their ſeveral Offices before they have taken the ſaid 
Oaths, as aforeſaid, (before the Perſons appointed 
by this Act to adminiſter the ſame) or before tbe 


2 


0. 3. . High-Shoriff erecuting the Office; 35 


. q | 116a9-Officer of the Place, if it be a Town Corpo- 

9 rate altering only the Terms of the Office, and the 
9 Office of Under-Sheriff, to ſuch Words as are con- 
. venient for the Deputation, Office or Place reſpec 
WP 7 tive: And this on Pain to forfeit 40 J. between 
the Queen and the Proſecutor. 

| 1 4 4 The Forfeitures may be ſued by Debt, Bill, Forfei- 
Y & Plaint or Information, in any the Queen's Courts 2 how 
of Record: And Juſtices of Aſſize, and of the 3 
4 Peace, in their open Seſſions ſhall hear and deter- 
mine the Default done contrary to this Act, and 

g 4 on Conviction to award Execution by Fieri fac 
Attachm', Capias or Exigent. This Act not to 


9 L extend to Fees of Executions within Cities or 
- XX Corporations. 
1 The Sheriff, in making an Under- Sheriſf doth 


XX implicitly give him Power to execute all t e ordi- 

bnary Offices of the Sheriff himſelf that he be 
transferred by Law; as ſerving Proceſs, Executi- 

tions, and the like. Dalt. 5 14. 

© But in ſome Caſes the High-Sheriff muſt exer- in what _ 
ciſe the Office himſelf in Perſon, and the Under- Caks the 

XxX Sheriff may not do it. As, High 


49 On a Writ of Partition. — 
F 4 N N a Writ of Redifſeifin; for in that the Sheriff cute the 
. In a > Writ of Waſte; for there the Sheriff is Perſon. . 


* 8 to go to the Place waſted. Vide infra. 

In Juſticies, the Sheriff himſelf is Judge, or | 

ö ele all; is coram non Judice, and the Utider-Sheriff . — 

Y Þ cannot hold Plea in it | 

Iz) all Caſes where the Words of the Writ are, One Per- 

That the Sheriff ſhall go in his own Perſon; as in ſon may 

an Accedas ad Curiam, Waſte, Rediſſeifin ; 3 there bo . 
the Under- Sheriff cannot do it. And one may be 75 - 

Judge and Officer in diverſts reſpeftibus. As the 8 

Sheriffs in Rediſſeifin, Waſte, &c. ſo Bailiffs in many ſpecibun 

4 ancient Corporations are Judges and Officers too, 

and the Cuftom is good, Cro. Car. 13 8. Cranè's Caſe. 

L Da Notes 


6 The Offfce' and Duty of Sheriffs &: 
Note, That if a Sheriff hath a Court by Pre- 
ſcription, and hath uſed to execute Proceſs himſelf, N. 

no Action lies againſt ow becauſe he does it az = 
Judge. Mich. 8 Jac. B. per Cur. 9 

Bat if an Eſcheator 4 a falſe Office, con- 

trary to what was found by the Jury in Prejudice 

of the Party, an Action lies; for he is not a Judge, 

but an Officer in this. Fitz. AE. Jur le Caſe, 6. 

2 Vent. 26. Palm. 143. 

Partition. A Writ of Partition was awarded, and upon the 
Examination of the Under-Sheriff, be confeſſed tbe * 
High-Sheriff was not there as he ought to have 1 
been; and a new Writ was awarded. #8 

Now in the Writs aforeſaid, where the Sheriff 1 

Except muſt do Execution in his own Perſon, if he be not 

3 there in Perſon; if Exception be taken at the Bar vp 

riff was before the Return of them be received, the Writ 

not there ſhall not be received : But if the Sheriff in ſuch ' 

in Perſon, Writs returneth, That he was there in proper Per- 
lap hand ſon, and this Return be received, and the Writ fi? 
lead, then the Court cannot examine it; for the | 

Return is good, and the Party can have no Aver- 

ment againſt the Return, nor can have any Error, 

Cro. El. Clay's Caſe. Hob. p. 13. 

High- But all the ordinary Offices of the Sheriff, are 

Sheriff transferred to the Under-Sheriff; and therefore if a 

peel 5 av Sheriff will make an Under- Sheriff, provided that 

che In. be ſhould not ſerve Executions above 20 J. withont 
der-She- his ſpecial Warrant, this Prowiſo is void. For tho! 
riff's the High-Sheriff may chuſe not to make an Un- 

Pover. der- Sheriff at all, or may make him at Will, and 

ſo remove him wholly, yet he cannot leave him an 

Under-Sheriff, and yet abridge his Power, no more 

than the King can in the Caſe of the Sheriff him- 

1 ſelf. Nor can the Under. Sheriff reſtram himſelf 

Norten by Covenant; as he being Under-Sheriff, is liable 

and Sinn. to execute all Proceſs; and he hath Power to do 
all that the . can transfer. Hob. * 13. And ſo 

Was 
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Ch. ;: Of the Under-Sheriff's Deputies: 37 
*X was the Caſe of Boucher and Wiſeman. Cro. El. 440. 
In the Indenture between the High-Sheriff and 

-*Z VUnder- Sheriff was an Exception, That the Under- 
Sheriff ſhall not intermeddie with the Execution of 
any Writ above the Sum of 40 l. And per Cur, 
this Exception was repugnant and void. 


Under-Sheriff*s Deputies. 


ſter-Hall, to receive and execute their Commands, have De- 
and to give Account of Buſineſſes which may fall puties in 
out about the Sheriff and his Office, and ought to e 


every one of the Courts of Meſtminſter-Hall, by an rants of 
Attorney of each Court, otherwiſe an Action up- Att. for 


if n 10 Hich.cheriff for his High- 
on the Statute lies againſt his High- Sheriff for ſuch 4 Sr al 


* oh 
5 132 
1 


Neglect. Pract. Reg. 587, 588. 


In Caſe the Plaintiff declares, he ſued J. S. on Pleading 


a Latitat directed to the Sheriff of D. and J. S. by 
was arreſted; and the Defendant pretending to be is De- 
_—_— . | F putation 
Deputy to the Sheriff, took Bond of him, and let yjichour 
him at large. The Defendant pleads, the Sheriff Deed, 
e made him his Deputy to bail all Priſoners bailable in 

the County, and thereupon he took Bond of J. S. 
and delivered it to the Sheriff, &c. The Plaintiff 
demurs, becauſe he pleads his Deputation without 
Deed; per Gaudy it is good without Deed; for a 
Deputy doth Things only as a Servant, and in 

Right of his Maſter, and ſo may be without Deed. 

Cro. El. Clecock and Dennis. 21 H. 7. fol. 37. a. 

In Reſcue, the Bailiff of a Liberty arreſted the Reſeue 
Party, and delivered him to the Sheriff's Deputy, from the 
and faith not, from the Sheriff; yet it is good : Sheriff s 
For in an Action on the Caſe he ſhall ſhew the Deputy. 
Truth, as it is in rei veritate. Cro. Fac. 242. Kent 

 Fand Ellicor. e 

1 D 3 The 


| 
| 


The Under-Sheriff ought always to have a De- — E 
8 puty attendant in every of the Courts of Weſtmin- Care to Ws 


Fe 
Fa 


2 1 a . * . . an | 5 
file a Warrant of Attorney for his High- Sheriff in fie War- / 


i 


— 


33 The Office and Duty ok Sheriffs, 8c: 


Deputies p. 894. 1. 1141. Vide Pratt. Reg. 230. how the 


not of Deputies Deputies. And by 1 Keb. 357. 

pl. 48. &c. Any Clerk of the Sheriff's Appoint- 

ment is ſo to return Tales. Gs 

What Bonds and Covenants between the High-She- 
riff and Under-Sheriff are good. 

Hob. 91 3+ Covenant by the Under-Sheriff, That he will not 

execute any Extent, Liberate, Elegit or other Exe- 


cution above the Sum of 40 J. is void. Vide ſupra. 
Where Covenants between the High-Sheriff, ſome are 


venants 
are good, 


. 5. Dal. $14. 70 
of all E- 


I Brounl. 83. Dalt. 515. cor 
Pleading Under-Sheriff brought Debt againſt one of his 
by Un- Bailiffs on Bond to ſave harmleſs in executing Proceſs 


| riff 'S Bai- 


Proceſs directed to him out of the Exchequer, to le- 
vy Iſſues upon certain Lands. Defendant demurs, 
(1.) Becauſe the Warrant directed to him, was 
made out of the County. (2.) It is not alledg- 
ed, That the Manor of A. where he was by the 
Warrant to levy the Iſſues, is within the Hundred 
where the Bailiff had Juriſdiction ; Per Cur, it is a 

5 | , good 


The Deputy ſhall plead the General Iſſue, as 1 
the Officer himſelf, by the Statute 7 Jac. Moor 


Deputies. Law takes Notice of the Sheriff's Deputies, but 


ſome Co- good and ſome are void; for thoſe that are good, 
the Bond for Performance of Covenants ſhall ſtand * 
and good. Aliter upon a Statute, as 23 H. 6. cap. 10. 
where If the Sheriff will take a Bond for a Point againſt 
not. that Law, and alſo for a due Debt, the whole 
Bond is void. Hob. p. 13. Norton and Sims. 1i4 


Bond for A Bond made by the Under-Sheriff to the She- 
{.,. diſchare*® tiff, for Diſcharge of all Eſcapes, is good: For 
h Kaveh ſince he transfers his Authority to him, it's reaſon- 8 
able he ſhould take Security of him to perform. 


der-She- c. and aſſigns the Breach, That the Bailiff had 9 
lf not executed ſuch his Warrant ſent to him upon a 


| © | for his Place or Office, he may be indicted, fined or Bribes, or 
x ö impriſoned. Art. ſuper Chart. c. 13. 2 Juſt. 566. 


= PTE Tn 


ood Exception, and the Breach is not ſhewed to 


be within the Condition of the Obligation; be- 
cauſe a Bailiff cannot execute a Precept out of the 
Hundred where he is Bailiff, Stile p. 18. Slangh- 
ter and Day. | 


39 


High-Sheriff brought Action of Covenant againſt Eſcape, 


the Under-Sheriff, and alledged, he was a Sheriff tho after 
Anno 1658. and that one M. was then taken, an 
ſiuffered to eſcape out of his Cuſtody; whereupon ec... 


d the Year, 
a Breach 


S. recovered againſt him, and therein it was nant. 


® Alledged, That the Plaintiff, 12 Car. 2. ſuffered 
him to eſcape out of his Cuſtody; it is well e- 
nough: And any Eſcape, tho' after the Year, would 
be a Breach of Covenant. 2 Keb. 352+ Cremer and 
® Humberflon. {SH 


The High-Sheriff brought an Action againſt the 


Z Under-Sheriff, who pleaded, he ſaved the High- 
Sheriff harmleſs. Plaintiff demurred, and the Plea | 
* adjudged ill; for he may fave him harmleſs in many 
=> Things, and yet the Plaintiff may be damnified in 
>= ſome other; 

= ficatus. Stile P. 23 Car. 1. fo. 16. int Wroth 
and Zlſg. OE TOO : 


e ought to have pleaded non dampni- 


If any Sheriff take Hirey Gift or Bribe of any 


& Vnder-Sheriff, Bailiff, Keeper of the Gaol, Ge. 


In Debt on an 328 to perform Covenants, 


3 on Oyer it appeared that the Plaintiff was Under- 


Sheriff by Purchaſe, and ſo void. Per 5 Ed. 6. c. 
Vide plus infra ſub hoc Titulo. | 


1 
| 
2 
| 
570 
| 
| 


pe qo 
=, 


* 2 


Sheriff 


taking 


buying 
the Place 
of Under - 
Sheriff, 
Sec. 


EY 


. 
* 
2 
-*.. 
4 


. 
* Ct; 
: . 


or what Action ſhall be brought againſt the Under- 
| Sheriff or High-Sheriff 


Note. Upon every Default in the Execution of his Of- 
Neglect fice, be it by Neglect or Fraud of the Under-She- 


the Act of the Under-Sheriff, nor be indicted. Latch. 
181. Laycock's Cale, 
4 Rep. 34. Per Stat. 14 Ed. 3. c. 10. the Sheriffs wal have 
Mitton s the Cuſtody of the Gaols of the Counties, and 


* The Sheriff is an immediate Officer to the Courts 
of the King, and ſhall anſwer for Eſcapes ; and ſball 
be ſubject to Amerciaments, if he has not the Bo- 
dy ready in Court. 
hi. Sir Richard Dyer's Caſe, Sheriff of Huntingdon, 
broucht and his Under-Sheriff, in Marſh and Aſtrey's Caſe. 
againſt The Under-Sheriff ſuffered one to eſcape, and the 
the Un- Action was brought againſt the Under-Sheriff: As 
* 1 if the Clerk in an Office miſenter any Thing, he 


| Sheriff 5 himſelf ſhall be puniſhed for it, and not the Ma- 
for inſuf- But if a Return made by the Bailiff be inſuffi- 


turns, Cc. Chap. 9. 
# l | © againſt on, may be brought againſt the Under-Sheriff in 


e of the Court; for the Court takes Notice of the 
1 8 Under-Sberiff alſo. 
. T 2 Faux Im- Faux Impriſoument agat inſt the Under-Sheriff, 


Abr. 539. Doyly and Jolly 3 5 96, 97. 
Withers and Henty. 
0 


40 The Office and Duty of Sheriffs, &c. 
What Ads of the Under-Sheriff, Bailiffs, Gaoler, 
&c. the High- Seri ſhall be anſwerable for, or not; 


1 72 6 'riff, he ſhall anſwer and be amerced in the Exche= "i 
„ quer; but the Sheriff ſhall not be impriſoned for 


Caſe. hall put in ſuch Gaolers as they wil! anſwer for. 


anſwer o ſter of the Office ; becauſe he takes a Fee for it. 


ficient cient, then the Sheriff himſelf ſhall be amerced. 
Returns 1 Leon. p. bes. Marſh and &ſiry. See of Falſe Re- 


Actions An Action of Faux 3 or other Acti- | 
the Un. the Exchequer, altho* the High-Sheriff be Officer | 


priſonment. for detaining a Priſoner after a Releaſe made. 1 Ro/, 


— ¾ , as oo edt i 0 ht 0d > « fs 


Mom yy ww. AN YG 0 erer ww 
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12 | | 2 
ch. z. What Acts anſwerable for:. 4 
lf the Demandant, in a Writ of Error or Diſſei- Not re- 
n, deliver a Writ of Summons to the Under-She- turning a 
riff of the County, and after he ſummons a Tenant Nen _ 
upon the Land accordingly, and notwithſtanding 

Z doth not return the Writ, Action on the Caſe may 

be brought againſt the Under-Sherift, if the Plain- 

tiff will: For peradventure the Sheriff had not 
Notice of it, and the Under-Sheriff took Fees to 
execute the Writ; and it's ſaid falſo & malicioſe 
for Delay of the Plaintiff, which is imbezilling it. 
Hill. 32 El. B. R. Marſh and Aſtry. Vide 1 Leon. 
146. Cro. Eliz, 175. and 2 Inſt. 452. And Oua- 

re if an Action lies, unleſs the Writ be delivered 

in pleno Com. &c. according to the Act. Vide 
Cro. Eliz. 873. for not returning a Cap UtP. 


Servant of the Bailiff of a Franchiſe, ſworn on Where 
Deputation to ſerve Proceſs but of ſuch a Sum, „ers 


and he ſerves Proceſs of a greater Sum ſans War- chiſe i 
rant, and after levied the Money, and parts with charge - 
it; the Bailiff ſhall be chargeable Hetley p. 1 2 able. 
Latitat iſſues to the Sheriff of N who makes One ar- 
his Warrant to the Bailiff of a Liberty to arreſt reſted out 
J. S. the Bailiff makes his Warrant to his Depu- — 
ties: The Deputies arreſt him at V. out of the andafter- 
Liberty, and after bring him into the Liberty, and wardsde- 
delivered by them to the Gaoler of the Liberty. liveredto 
Per Cur, the Action of Faux Impriſonment lies the Gaol- 
not againſt the Gaoler, for he had done but what 8 
belonged to his Office, and is not bound to en- 
X quire whether the firſt Arreſt be tortious, or not; 
and if he had been informed of it, yet if he had 
not been privy to the Practice, he ought to detain 
the Priſoner, being delivered to him by a good 
Warrant: For if ſuch Information had been falſe, 
the Gaoler had been liable to an Eſcape, and the 
Priſoner is not without his Remedy, for he had a 
good Action againſt the Tortfeſors; and it ſeemed 
to Maynard, the Action lies againſt the Gaoler, 
| | | | be- 


| 


42 The Office and Duty of Sheriffs, &c x 
becauſe he is a Servant to the Bailiff of the Liber. 
ty. But no ſuch Thing appeared in the Record , 
and in Truth he was a Patent-Officer by Grant of 
the Lord of the Liberty. But per Cur, if it had 
been fo, this alters not the Caſe; for the Bailiff 
had made his Warrant lawful, and the fole Offence | 
was in the Bailiffs, who executed the ſaid lawful 
Warrant illegally. Vide Jones Rep. 215. Olliet and 
Return 4 Under-Sheriff make a Return amerciable, 
| amerci- there the High-Sherift ſhall be amerced; for the | 
1 R Return is made expreſly in his Name: But if it be 
3 ©a falſe Return whereupon an Action of Diſceit lies WF; 
in that Caſe it may be brought againſt the Under-- 
Sheriff. Dr. & Stud. 134. c. 42. Dalt. 456. | 
I be Sheriff ſhall anſwer for the Miſdemeanors of 
bis Bailiff. Dr. & Stud. 135. Dali. 4357. 
Conceal- If a Warrant on a Fieri fac be directed to an 
ment of a Under Bailiff of a Liberty, and he levies the Debt, 
Writ. put conceals the Writ, nor makes any Certificate o 
it, Aclion on the Caſe lies againſt him; for it is a x 
Perſonal Wrong. Mich. 12. Jac. B. R. Bell and 
Catesby. „ e = 
If a Fieri facias de bonis Ecclefiaſticis of J. S 
be directed to the Biſhop of E. and he returns quod 
nulla habet Bona Eccleſiaſtica, which is falſe, an 
Action upon the Caſe lies againſt the Biſhop for this 
falſe Return. Hill. 17 & 18 Car. 2. int. Pitchard "No 
and Payton. Vide 1 Sid. 276. & 1 Keb. 947. 2 
The Dif- Fieri fac is to levy the Goods of Dawſon, and 
ference the Bailiff by Virtue thereof took the Goods of 
hey” Lutterel, as the Goods of Dawſon, Treſpaſs wel! 
Rake of lies againſt the High- Sheriff. For albeit had the 
one Per- Under-Sherift taken another Perſon, he had done 
ſon's wrong, and without Warrant, and the Action well 
oy for }jes againſt him; yet as to Goods, this may be done 
' & by Colour of the Warrant, and the n is 
| Charge 


7 8 | | 
: What Acts anſwerable foz:; 43 
3 in Treſpaſs; and the Return of Nulla 
F Bona will not alter the Caſe, having no Influence 
2 Lurterel's Goods. By Windham, the High-She- 8 
riff and Under- Sheriff are one Officer: And if an Hab fas 
I Under-Sheriff deliver Mhite-acre on Hab' fac* poſ- 7755 Hof 
ſeſſion of Black- acre, the Higb-Sheriff is chargeable; aue, 
Flier of a common Servant, who is a Treſpaſſer, i 83 
he takes one Man's Goods as another's, for which I 
ent. Alſo here is no ſpecial Warrant ſet forth, 
therefore all is the Act of the Sheriff; and the High 
sheriff may bring his Action of Covenant a- 
"Weainſt the UMer-Sheriff. Paſch. 20 Car. 2. B. R. 
Cremer and Humberſton. 
If a Bailiff-Errant, or Speck Bailiff. — 2 Man Action i is 
upon a Capias ad ſatisfaciendum, and after the Pri- forReſcous 
ſoner reſcues himſelf, he at whoſe Suit he was ar- againſt 
| the She- 
reſted may not have an Aion on the Caſe upon the riff, not 
Eſcape againſt the Bailiff, but he ought to have it againſt 
WT againſt the Sheriff; for the Bailiff is but a Servant theBailiff 
to the Sheriff. Mich. 32 — B. R. Atterton and 
1 Harwood. Gaoler to 
he Gaoler mall anfwer for his: Servant, who anſwer 
permits Eſcapes. 0 for his 
I be falſe Return of the Sheriff ſhall not make Servant. 
the Bailiff puniſhable i in an Action; for he is Bailiff- Falſe Re- 
Errant, and a meer Servant. | Dr. & Stud. J. 2. turn b 
127. As the Bailiff juſtifies per Sheriff's Warrant, Sheriff, | 
2 Plaintiff replies, The Sheriff returned upon the Fry Preju- 
b | i Tarde. Cro. El. 181. * and Moſſe. Bali 


Errant. 
Reſpondeat Superir, 9 


* 


« 


Inu all Caſes of Eſcape, hid Gaoler wk -has the ts | 
actual Poſſeſſion of the Gaol ſhall anſwer for all ſuffers E- £1 
Eſcapes; but if he have not ſufficient wherewithal ſcapes. 
to anſwer Reſpondeat Superior, i.e. He that com- 

A mitred the Cultody of the Gaol to him. 9 

Fe. . 8 ; 
4 | Yet 
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44 Che Office and Duty of Sheriff, d. 
Yet quere de hoc. There is no Proceſs directed 
to a Gaoler but an Habeas Corpus, and the Priſon. 8 
ers are in the Eye of the Law in the Cuſtody of WM 7 
the Sheriff only; and when our Books ſay, Action 
of Eſcape lie againſt Gaolers, ſuch abſolute Gaol. 
ers are intended, as Writs are directed to: Tho' I 
| conceive an Action lies againſt the Sheriff or 
Gaoler at Election; and if the Gaoler is not ſuf- 
Vide. ficient, then againſt the Sheriff. Vide Hardreſs p. e 
25. Wainwright and Griffuh, a Caſe argued, but 
, of — 


How the Superior, and in what Caſes, ſball anſuer A 

Peor the Inferior, or not. 11 

Upon a If a Man be ſent to Priſon on a Statute Merchant 

Mayor's by the Mayor, before whom the Recognizance was 

Commit- taken; and if the Gaoler will not receive him, he 

ment. ſhall anſwer for the Debt, if he have wherewith ; 

if he have not, then he ſhall anſwer that commit- 

ted him to the Gaol, as appears by the Statute M 

called Statute Merchant. Dr. & Stud, Lib. 2. þ m 

23 H. G. c. 10. The Superior ſhall put in ſuch ce 

for whom they will anſwer. N 1 Ne 1 

Common- The Commonalty of London that have the Fee, Mag 
alty of ſhall anſwer for the Sheriffs, 3 2 

London. But in ſuch Action againſt the Superior it muſt b. 

Aver. be averred, that the Inferior was inſufficient: As WS 
ment of in Debt againſt the Dean and Chapter of St. Paul's, i 

Inſuffici- for the Eſcape of the Bailiff of a Liberty lies not 

ency. hecauſe it is not averred that the Bailiff was inſuf- 

cnt -2 Refs. Dier 39%. * > ©: >... Þþ 

How to Debt was brought on Eſcape of Holt, commit- 

declare. ted to the Fleet on Judgment. Declaration is, 

That the Defendant Sir Feremy Whitchott was ſei- 

zed, and granted the Office of Warden of the 

Fleet for Three Lives to Duckenfield, who _ 

_ | El- 


ch. z. Reſpondeat Superioꝛ, &c. 45 
ſeized, and by Habeas Corpus Holt was removed, 
and by Chancery committed to the Fleet in Execu- 
tion; and Duckenfield ſuffered the Eſcape, the De- 

" WT fendant being Superior, and Duckenfield inſufficient, 
The Court inclined, That the Superior in this Caſe 
was chargeable: But the Declaration being, That 
at the Time of the Leaſe and Commitment of the 
bpriſoner, and at the Time of the Action, the Leſ- 
ſee Duckenfield was inſufficient; and the Verdict 
is only, That he was only at the Time of the | 
Leaſe, and of the Eſcape and Commitment; but Verdict 
not that he was inſufficient at the Time of the not pur- 
Action, which is the Giſt of the Action; and if ſuant. 
Ihe was ſufficient at the Time of the Action, no 
Action lieth. And this is neceſſary to be found on 25 Car. 2. 
877m. 2. c. 11. and this being not found, nor nec Plummer 
aunquam poſtea the Eſcape, the Concluſion being ſo —_ — | 
ler totam materiam, and the tota materia is not &,...p.. 
found, &c. a Venire fac de novo was awarded. p. 60. 
be Duke of Norfolk was adjudged to anſwer 
for his Deputy. Dyer 278. + 
he Duke of Norfolk's Caſe was this: He being 
Marſhal of England, and having Authority to Marſhal 
make a Deputy, made Gawdy his Deputy, who of Eng- 
was ſworn in open Court; afterwards Gawdy li- lands De- 
cenſed a Prifoner, who was in Execution, to go P*'Y* 
into Norfolk with a Kegper, and Debt was brought 
againſt Gawdy for the Eſcape. It was adjudged, 
tho' he was but Under-Marſhal, and the Action 
brought in Middleſex, ſuppoſing the Eſcape in 
Horeditch, and not in the County of Surrey 
here the Marſbalſea is, that the Action did 
well lie. VVV 5 
Debt was brought againſt the Dean and Chap- Ny 67. 
ter of St. Pauls, for an Eſcape ſuffered by their Dean and 
Failiff of a Franchiſe, where they had a Return of Chapter of 
Writs. Per Car. it lies not againſt them, but * 
gainſt the Bailiff, for the Writ is directed to him, 8 
F e eee + 0 


46 The Office and Duty of Sheriffs, &e; J 
Fceilicet, Balli vo Libertatis, and for an ill Return 
the Bailiff always is fined. 9 
The County anſwers for the Coronerr. 45 
Efeabeby. Tbe Gaoler of the County ſhall not anſwer an 

© Guoler, Y Eſc cape on Execution, but the Sheriff; and om 1 

- Reſpond' hold, that Reſpondeat Superior is only where the I : 

Superior. inferior Officer is removable, as Gaoler to the 4 

Sherift. 2 

in Ac. / 2 and others, on 1. 2. Chap. 11. ii 

count. was never intended, that Superior ſhould anſwer i in Z 

any other Caſe than Account. RM 

U This, as ſome ſay, is grounded on 13 Ed. 1. . 

pon | 

Statutes 11. on 1 R. 2.c. 12. and Reſpondeat Superior wa 

grounded only in the King” s Caſe at Common Law. Marſhal 

| of the B. R. is but a Branch of the Earl-Marſha. 

Where If Execution be directed to a Sheriff to make 

the Lord Execution within a City, and the Sheriff direct L 

of a Fran- his Warrant to the Bailiff who does it, and after is 

| | _— to a Fugitive and not able to anſwer for it; the Lord i 

"_ of the Franchiſe ſhall anſwer for it, and ſhall be li- 

| able to anſwer for his Bailiff. 2 Brownl. Rep. 50. 

rof He which has the keeping of the Gaol by Right 

Geol if or Wrong, ſhall be charged for the Eſcape of Pri- 
ſufficient ſoners. And if he which has the Cuſtody of the 

1 Gaol in Fee, ſubſtitutes another under him at Will, 

1 or for Life, he, which hath the actual Poſſeſſion of os 

| the Office ſhall be charged (by Action) for the 

| * Eſcape. But if they be not ſufficient, Reſpondent 3 
= e Superior. 9 Rep. 98. | 3Z 

= Forfei- See the Dangers, Boreus ad Puniſhment of p | 

| core, Se. Sheriffs (ſet forth in Dalt. of Sh. cap. 121.) for 4 
ofsheriffs Things done, not done, or miſ done by them or by 1 1 

their Officers. 1 

Where See alſo there, cap. 122. Where the Sheriff for 1 

liable to his Default ſhall be amerced to the King, and alſo 

8 —oube ſubje& to the Action of the Party, and ſo twice 1 
puniſhed for one Default. E 
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Ch. 3 Ketpondeat Superio:: 


1? and Defendant. 


Bro. Aci. ſur le Caſe, 53. | 
& | Note, That where the Gaoler was Mayor and 


Town-Clerk, and C. the Plaintiff declared that he 
affirm'd a Plaint of Debt in the Court of B. a- 
gainſt C. and thereupon cauſed C. to be arreſted, 
E that the Defendant (being the Mayor, Town=- 
Clerk and Jaylor of B). did conſpire to delay the 
I plaint in the ſaid Suit, and in Peril of his faid 
Debt, had let C. go at Large without taking any 
Bail, yet an Action lies, for the not taking of Bail 
is not the Cauſe of the Action, but the Conſpira- 
ö US : Mink 31 & 32 Eliz. & 1 Leon. 189. ad- 
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Y Againſt the Bailiff of B. * not having the Body 
1 at the _ | 


1 If upon a Plaint levies in 3 C of B. be- 
fore the Bailiffs of B. according to the Cuſtom 
there, a Warrant is directed to the Under-Bailiffs 

3 to 9 J. S. ita quod habeant Corpus ejus coram 
Balliuis ad Prox. Cur. and the Under-Bailiffs take 
him and commit him to the Priſon, ſub Cuſtodia of 
the Gaoler of the Priſon of B. if they have him not 
at the Day, an Action lies againſt them and not a- 
bs | gainſt the Gaoler, for there was no Commitment to 
him by any lawful Authority, and that Cuſtody the 
Gaoler had, was only as a Servant to the Under- 
Bailiffs. Adjudged Int. Baldry & Johnſon. Trin. 
41. Eliz. Vide Cro. Eliz. 743 | | 
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I * 74. cap. 1 23. Where the Sheriff for his Default Liable to 
all be ſubje& to the Ackion, fel of the Plaintiff * Acti- 
1 | S8. 

X 74. cap. 124. Where the * Sheriff ſhall have By him 
Jan Action againſt his predeceſſor, for his falſe Re- * 
turn upon a Venire fac. Jura, & c. 19 H. 6. 38. ceflor. 
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an Eſcape. 


If a Man brings an Action againſt F. S. before 
the Mayor, Bailifts and Stewards of a Town, where | 
the Bailiffs are the Gaolers of the Priſon of the 
Town, and J. S for want of Bail is committed to 
the Bailiffs upon mean Proceſs, and they ſuffer | 
him to go at large before Judgment and Executi. 3 
on; and after the Plaintiff recovers againſt him, 
the Plaintiff may have a ſpecial Action upon the 


Caſe againſt the Bailiffs for this Eſcape ; for by this 


he is deprived of the ſpeedy Means to have him in 
Execution after Judgment, the which he might 
have had, if he had nor been ſuffered to go at 
Large. Hil. 4 Jac. B. R. the Bailifts of Neu- 


caſtle*s Caſe. 


Of Trials by the Sheriff, or by Record. 


ſhall be tried per Pais. 


der-She- Return or not, it ſhall be tried by the Under-She- 


riff. riff, If the Queſtion be, Whether ſuch an one 


be Sheriff or not, he being made by Letters Pa- 
By the tents of Record, ſhall be tried by the Record. As 


Record. as Smith's Caſe. Error aſſigned, becauſe the Ve- 


wire fac was returned by Sir R. S. Sheriff of | 4 
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Againſt the Bailiffs of a Town (being Gaolers) for 4 


By She- Trial may be by the Certificate of the Sheriff, 
-  riff'sCer- upon a Writ directed to him in the Caſe of Privi- 
tificate. lege, whether one be a Citizen or Foreigner. Tri- 

Alper Pais 9. 3 
Per Pais, Whether one was Sheriff ſuch a Day or not, p 
By the If it be a Queſtion, Whether the Sheriff made 
| Sheriff, ſuch a Return or not, it ſhall be tried by the Se- 
By Un- riff: If @hether the Under-Sheriff made ſuch a | 
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F Ch. 3. Under-Sheriff's Deputy, ©: 
er, and in Craſtino Martini 9 Car. and then the 

laid Sir R. S. was not Sheriff, but H. S. the De- 

XX fendant in the Writ of Error ſaith, that Sir R. S. 
was Sheriff of Eſſex before the Return of the 

WS Cid Writ, (viz.) 10 No. 9 Car. by the King's 
patent, prout patet de Records, Upon Nut tiel 

ME Record pleaded, at the Day he produced the Let- 

ters Patent in Court, whereby he was made 
Sheriff. It was moved, that it ought to be tried 
der Pais, whether he was Sheriff ſuch a Day, 
and not by the Record of the Patent, for he 

W might be - diſcharged before the Day. But per 
cur. that ſhall not be intended, unleſs it were 
by pleading ſhewn to the Court, and fo Judg- 
ment was affirmed. Vide me Car. 421. 9 
% / 7s FY 9 8 i 
| "if it come in Iſſue, whether he that made the By the 
Array be Under-Sheriff or not; this ſhall be tried County. 
by the County, and not by the Officer. 8 H. 4. 
10. 20 Br. Officer, 33. 1 | | 
X Upon an Action in Debt, againſt one for exer-A&ion 
ciſing the Office of Under-Sheriff for two Years for exer- 
together contra Statut. 23 H. 6. cap. 8 the Defen- eiſing 
dant pleaded his Privilege in Abatement as an At- — 9 
torney of the Common Pleas to be ſued by Bill, Office. 8 
and the Plaintift qui tam, &c demurred to the contra 

ZE Plea, and Judgment that the Writ ſhould abate: 1 23 H. 6. 

4 The Reporter alſo obſerves, That Perſons in- I 
heritable to che Office of Sheriff at the Time of ma- 

king that Act; and alſo ſuch Perſons who had Free- 

hold in the Sheriff's Office at the Time of making 

ſuch AR, and their Under-Sheriffs and Clerks are 

excepted out of the faid Act; and in the Decla- 

ration it is averred, that the Defendant never had 

any Eſtate of Freehold, or any other Eſtate in the 

IX {aid Office; which he ſays is to no Purpoſe, for 

the Exception as to the 1 only to the 
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50 The Office and Duty of Sheriffs, 8c; 

| Office of Sheriff, and not to the Office of Under. 

Sheriff: For if the Sheriff himſelf had Freehold 

in his Office, the Under-Sheriff is excepted as his 

Inferior Officer: But he makes a Quære if there 

need be any ſuch Averment, for it cannot be ea- 

ſily preſumed to be the Eſtate of Freehold which 

was in Being at the Time of making that AQ, 23 

H. 6. has Continuance to this Day. See the Pre- 
cedents alſo. Lev. Ent. 135. Oc. 


{4 
HA P. IV. 

Of Bailiſ of Hundreds; their Nature, Office and 
Oath. The Form of the Deputation of the Bai- ] 
liff of the Hundred. Of Common and Special 1 
Bailiffs, and of Promiſes on making Special Bai- 5 
liffs, to ſave harmleſs from Eſcapes. Of Bailiff F 
| e Franchiſes, their Nature, Power, Office; and ] 
of Returns by them. The Manner of Pleading . 
by Bailiffs of Franchiſes. In what Caſes the a 
Sheriff may enter into their Liberties, Of Bai- t 

liffs of Fees, or Guildable. TL 
85 | : 
Bailiff Aving treated of High-Sheriffs, Under- Sheriffs, MW 27 
of Hon. and their Deputies, I come now to ſpeak 8 
dreds, c. of Bailifts to the Sheriff, ( viz.) Bailiffs Errant, te 
or Ballivi Ttinerantes, Bailifts of Hundreds and C 


Franchiſes, and Special Bailiffs. 
EC 50 She- The making the Bailiffs of Hundreds belongs to MW 1 
J - ATE 


Tenant Alfo Sheriffs ſhall appoint ſuch Bailiffs for whom t 
wer for they will anſwer. 14 E. 3. c. 9. and for that the te 
A them. Statute is General; it ſeemeth that he ſhall anſwer L 


So the 28 well for an Untruth in any ſuch Bailiff, as for A 
Lords of 4h Overſight, Dy. & Stud. fo. 135, 136. And ſo 
r ſhall 


\ 


Ch. 4- Of Balliffs of Pundzeds. © 52x 
ſhall thoſe Lords who have Hundreds and Wapen- 

takes in Fee. See after. _ 
Baut no Sheriffs Bailiff ſhall be Attorney i in any Bailiff to 
e the King's Courts during the Jener he is in ſuch torney. 


= Office. Dalt. 457. 
N They are to be true and credible Perſons, having Credible -—_ 


{ 


. ſwer the King and his People, by Stat. Weſtm. 2 898 
& 5 Ed. 3. Cc. Dalt. 457, 458. 
41 the Bailiff of a Hundred ſhall not leaſe his Not to 
Hundred to any other in Farm or otherwiſe. 9E. _ . 
rm. 
3 Stat. de vic. 
By the Statute of 14 Ed. 3. | Hundreds (as to the 
Bailiffwicks of the ſame) are rejoined to the Coun- 
1 ties, and all Grants made of the Bailiffwicks of 
. Hundreds fince that Statute are void, and the ma- 
l king the Bailiffs thereof belongs to the Sheriff; as 
nin Forteſene's Caſe of Buckinghamſhire, 2 Car. 1. 4 Inf. oh 
Forteſcue had divers Hundreds granted to him for Forteſcue's 
Life, in Com' Bucks, reſerving a Rent, which the co ds 
| Sheriff diſallowed, and put in Bailifts of his own; gannot be 
7 and per Curiam, this Grant was againſt Law, and _ 
they belonged to the Office of Sheriff. And ſo, — 
A Patent to execute all Proceſs within an SH 
dred is void. 
There wasa Caſe in 34 Car. 2. B. R. Cle and 
Ireland, which confirms this Reſolution. The 
Sheriff of the County of Leiceſt againſt the Gran- 
tee of the Hundred of G. in an Action on the 
Caſe; a Grant was by the King of an Hundred 
pur Aus. and on Special Verdict the Queſtion was, * 
If the Defendant had good Title (by ſuch Grant) N 
to the ſaid Hundred to hold a Court, and conſti- K. 94 
tute a Bailiff againſt the Will of the Sheriff, and 
to take the contingent and incident Fees of 
Leets, and Courts-Baron of the Hundreds. 


And or Cur” all the Hondrejls. which were not 


be no At- * A « 
n — 
* 


ſufficient Lands in the ſame Shire whereof to an- Perſons. 


The Office and Duty ok Sheriffs, &c. 

before the Statute of 2 Ed. 3. c. 12. and 18 Ed. 3. 
c. 9. granted in Fee, by the Crown were joined to 
the Office of Sheriff. And judgment was given 
for the Plaintiff againſt the Patentee. 
A Sheriff's Bailiff is not an Officer of the Court, 
that the Court takes Notice of; and yet if a She. 
riff's Bailiff misbehave himſelf in the Execution of his 
Office in the Proceſs of the Court of B. R. the 
Court will puniſh him. Pra. Reg. 122. 

A Bailift of an Hundred may execute a Writ 
out of the Hundred where he is Bailiff, for he is 
Bailiff all the County over. Quare. aliter of a 
Bailiff of a Liberty. Pratt. Reg. 121. 

Not to be Sheriffs Bailiffs ſhall not be prejudiced 'by the 
prejudi- Non-return or Mis-return of the Sheriff. The 


ced by Defendant (as Bailiff of an Hundred) took Goods 
the Non- 


52 


2 
1 — — tm 


The Ex- 
dent. X 


return &c. 


f th 
Sheriff, Trover lies againft the Bailiff, or they did execute 


Secundum Exigentiam Brevis. 1 Leon. 144. Parkes 

and How. 
To take 
the Oath ance, according to the Statute 27 Eliz. c. 12 


+ glance, 


352. 


ſus Bents. nary Bailiffs or Bum-Bailiffs need not). 


(vix.) ſuch Perſons as ought uſually to ſwear as 


| cial Bailifts. 


Pide poſtea. 


in Execution on Fieri fac, and ſold them, and de- 
livered the Money to the Sheriff; it's good, and no 


Sheriffs Bailiffs are to take the Oath of * 
F ub | 
cf Alle- pena 40l. (viz.) Bailiffs of Hundreds, for they [ 
3Keb.561, ſhould execute all Writs, and muſt attend Aſſizes 
and Seſſions; and the Statute requires, that they 
Le Roy ver- have ſufficient within the Hundred, (but the ordi- | 
And the 
Words, (that no other Perſon or Perſons ſha} inter- 
meddle till ſworn) refer to the Subject Matter, 


Sheriff's Officers; neither does it extend to Spe- | 


— 


- 
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ch. 4. Che Depntatton of a Bailiff, 53 


The Form of à Deputation of the Bailiff of the 
. Hundred, vis. _ 


 T7-NOW all Men by theſe Preſents, That I 


W. P. Eſq; High-Sheriff of the County of V. 
have hereby deputed, conſtituted and appointed R, H. 
of D. in the ſaid County, Gent. my true and lawful 
Bailiff and Deputy within the Hundred of G. in 


| the North Riding of the ſaid County of Y. To have 
| and execute the ſaid 'Office of Bail:ff within the 


ſaid Hundred of G. (or elſewhere within the ſaid 
County of V. as Occuſion ſhall require it) during my 


= Pleaſure only, and no longer, aud to receive and 


take to my Uſe all Fees,” as well for Diftreſſes, At- 


| tachments and Perquiſites' of Court and other Pro- 
| fits due and accuſtomed. whatſqever to the ſaid Bai 
liwick belonging or in anyuiſe appertaining: And I 

= do hereby warrant, ratifie and confirm whatſoever 


my ſaid Bailiff ſhall lawfully do and execute in or 
about his 725 Office. In Witneſs whereof I have 
hereunto ſet my Hand and Seal of "Office this 20th 
A 8. ZH þ e TS: He! 


The Execution of all Writs, which come to the His Of. 


3 Sheriff, ſhall be done by the Bailiffs of Hundreds, fice, 


ſuch as are ſworn, 'tho' now the Uſe is to pur in 
Common or Special Bailiffs. Dalt. 459. 9 Ed. 2. 3 
Bailiffs of Hundreds ſhall attend ſuſtices of Aſ.- And Du- / > 3d 


| ſize, Gaol-Delivery and Juſtices of Peace in every J- 


of their Courts and Seffions. | Ibid. 27 H. 8. 24. 


E 3 | of 


54 Che Office and Duty of Sheriffs, SC. 


of Common and Special luft: what they an 
and how they ſtand in the Eye of the Law. 


Common A common Bailiff, or Bailiff Errant is one no- 
Bailiff. minated and authorized by the Sheriff himſelf to 
execute Proceſſes, &c. and ſuch a one as is com- 
— ©, monly called a. Bum-Bailiff. _ W 2h 
Special A ſpecial Bailiff, though nominated by the 
Bailiffs, Plaintiff, yet for the Time being, is the She- 
riff's Officer, and his Arreſt is the Arreſt of 
the Sheriff; and if he ſuffer a Priſoner to eſcape, 
5 an Action lies againſt the Sheriff; and if the Priſo- 
Return ner makes Reſcous, the Return of the Reſcous 
of Reſ- ſhall be, That it was done to the Sheriff himſelf. 
ous. Jones 7 Rep. 65. Bath and Salter. 
No Oath, The Statute of 27 El. c. 12. about taking the 
Oath that the Under-Sheriff takes, extends not to 
ſpecial Bailiffs. Dalt. $h. 45 8, 459. Jones Rep. 249. 
Promiſe In Conſideration the Bailiff will make ſuch an 
to ſave one his ſpecial Bailiff, a Promiſe: to ſave harmleſs 
harmleſs from Eſcapes is good; for he is an Officer appointed 
from Eſ- * 2 3 
capes, by the Plaintiff, and it's no Reaſon the Sheriff 
ihould be at a Loſs by his Appointment. And this 
+.  Afumpſit is not within the Statute of 23 H. 6. c.10. | 
for as the Party may diſcharge a Priſoner in Execu- | 
tion, ſo he may forecloſe himſelf from the Benefit, | 
if the Priſoner eſcape, and this Action lies, if he 
brings Eſcape againſt the Sheriff Note, The De- 
livery of the Writ, and the Promife made, was to 
the Under-Sherift, and not to the Sheriff himſelf. 
— — Cyo. Eli%. 178, 271. 1 Rol. Abr. 16. inter Palmer 
and Smallbrooke, &c. e = 


Of 


Ci. 4 Of Bailiffs of Franchiles, 


FFP 


their Office, muſt take two Oaths, one concerning Oaths. 
Supremacy; the other concerning the Executing 
their Office. Vide ſupra Tit. Under-Sheriff. 


FP = | 
of Bailiffs of Franchiſes, and their Power, and 


Bailiffs of Franchiſes or Liberties, are ſuch as 
are appointed by Lords within their Liberties, to 
do ſuch Offices within the Precin&s of ſuch Lord- 
ſhips or Liberties as the Bailiffs Errant do at large 
within their County. Dalt. Sh. 459. Fs. 
Note, Bailifts of Franchiſes, before they execute Their 


Fines and Amerciaments for inſufficient Re- Fines ſet 


turn of Writs, or other Proceſs made by the on them. 


Stewards or Bailifts of Liberties ſhall be ſet upon 
the Heads of ſuch Stewards or Bailifts, and not 
upon the Sheriff. Per Statutum 27 H. 8. cap. 24. 


— 


| Dalt. 460, 461. | 


dhe Sheriff, and taken by the Bailiff in the She- 


| one by a Warrant upon a Capias to him dire&- on a War- 


Vide Dalt. 459, 460. That Bailiffs of Liberties How they 


may bail ſuch Manner of Perſons being in their Cu- may let 


ſtody, as Sheriffs may; and they may take the like to il. 
Obligations for the Appearance of ſuch Perſons by. 


them to be bailed. 23 H. 6. cap. 10. 
And that if a Bailiff of a Franchiſe ſhall arreſt How up- 


rant from 


the She- 


ed from the Sheriff, yet the Obligation (taken for 
the Appearance of the Party) muſt be made to rig. 


rift's Name. FFF 3 
Vide 3 Keb. 71, 125. How a Bailiff of a Fran- Franchiſe 
chiſe- Hundred may wave his Franchiſe, and arreft Hundret. 
as a Sherift 's Bailiff, Cc. . 
A Bailiff of a Franchiſe or Liberty is ſaid to be Officer of 
an Officer by himſelf, and bath not to do with the bimſell. =. 
Sheriff, 21 H. 7. fo. 23. a. Dalt. 459. , 


E 4 And 


' 56 The Office and Duty ok Sheriffs, &c. 
Yet muſt And yet it is a principal Part of his Office duly | 
execute to execute all Precepts directed to him from: the 
ar 4 4 Sheriff, and to make due Return thereof to the 
— Sberiff Cromp. 57. ; 
Bailiff of a Franchiſe may not arreſt a Man 
* without a Warrant to him by the Sheriff upon the 
| withou King's Writ in the Hands of the Sheriff; and 
Warrant. he muſt return his Precept, and ſet his Name 
0 W to it, but a Bailiff Itinerant need not. Keil. fo. 86, 
» Da. 459, 461. 
He muſt If the Bailiff of a Frandiife, upon the Sheriff's 
return his Warrant, ſhall arreſt a Man, and ſhall not return | 
Warrant "the Waring to the Sheriff, the Party arreſted ü 
may have his Action of Faux Impriſonment againſt 
the Sheriff. Dale. Sh. 459. Keil. 97. Qu. if not 
againſt the Bailiff. 
Bailiff But if the Bailiff ſhall make his Retwin to the 
excuſed, Sheriff, That he hath arreſted the Party, and hath 
and Fanx delivered him to the Sherift, and then the Sheriff 
Impriſon- will not return the Capias to the Court; here no 8 
za inſt the Action of Falſe Impriſonment will lie againſt the 
Sheriff Bailiff of the Franchiſe, for that he hath well exe- | 
cuted his Office and Warrant; alſo the Bailiff of 
the Franchiſe is to make his Return to the She- | 
riff, and not into the Court. 1bid. yt ſupra. ; 
May not Bailiffs of Franchiſes, &c. having Return of | 
be an At- Writs, may not be Attornies in any Plea within his | 
torney. own Franchiſe. 4 H. 4. 19. Dali. 460. TE 
May en- They may enjoy their Offices for fo long Time as 
joy their the ſame is or ſhall be given unto them. 27 H. 8. 
Offices. 24. Dale. 460. 
\{ Toattend How they are to attend the Judges and Ju- 
Judges, tices of the Peace within the Shire. 27 H. 8. 24. 
Sr. Dali. 460 ; 
4 4 nt How the Returns of Writs are to be Aa: be- 
of Writs tween him and the Sheriff by Indenture. 1 2 Ed. 3. 
by Inden- c. 5. And the Penalty and Puniſhment of the Se- 
dure. rift for . ſuch Return. Dalt. 461. 
| How 


r * 
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* 
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Goods be otherwi 


Ch. 4. Of ailiffs of Franchiles, > 


How he ſhall be amerced for inſufficient Returns Amerce- 
of Writs and other Proceſs. 27 Hl. 8. c. 24. n 
How he ought to impannel and return En- Return 
queſts and Iſſues upon Jurors. 8 H. 6. c. 5. but of En- 
not if he be Party to the Suit. Fitz. Chal. 2. and queſts. 
how a Man may aver againſt their falſe Returns, 
and inſufficient Iſſues. Dalt. 462. t 

If the Bailiff of a Franchiſe ſhall take one in xeſts | 
Execution within the Guildable, it is Error. 11 H. Je 1 

b. 9 Dalt. 464. | the uil- | | 
4 Fg may not 140 80 Goods of any perſon arreſt. dable. 
ed or impriſoned for Felony, before Conviction or of his 
HAttainder accordin ng to Law, or that the ſame Seifin 

e lawfully forfeited, upon Pain Felon s 

to forfeit the Double of the Goods ſo ſeiſed to the 
Party grieved. 

8 Bailiff of a Liberty cannot execute 2 Cap. Cannot 


Utlag. and if the Party be in the Hands of the eutes a 


W Bailiff, the Sberiff may take him ; for it is a Non COS 
= omittas in it ſelf. 3 Fac. 1. per Cub in BWen 177 - 

In all Caſes where the King is Party, the Pro- Proceſs 
ceſs muſt be with a Non omittas propter aliquam 8 iy 
| Libertatem, and there the Sheriff ſhal! not ſend his ;. CONS. 
Precept to the Bailiff of a Liberty, but ſhall en- i 
ter himſelf ex Officio, as for apprehending of Fe- 

lons, or any Act at the Suit of the King, fo 


on an Extent on Statute- Merchant. Vide Stat. de 


1 Mercatoribus, Dalt. 4633 


But in other Caſes where the King is no Par- Now omit- 
ty, there if without a Non omittas the Sheriff tas. 

ſhall enter a Pranchiſe to execute the King's 

Proceſs, the Execution of the Proceſs ſhall be 
good; but the Lord of the Liberty ſhall have an 

Action againſt the Sheriff; and the Farty arreit- 

ed ſhall have no Remedy. | F N. B. 95,6 Finch 

fo. . Dalt. Sh. 463. : dots 


If 


58 The Office and Duty of Sheriffs, &c. 
If Goods are diſtrained and impounded in 2 

| Replevin Liberty the Bailiff is to make Replevin, and deli- 
within a ver them; but if the Bailiff will not, or did not 
j LF deliver them, after the Sherift hath made Return 
of the King's Writ to him, then the Sheriff ſhall 
enter and deliver them. Per Stat. 52 H. 3. 21 Ed, 
1. 17. and in ſuch Caſes the Sheriff 8 Return will 

not ſerve. 
Where A Writ of Enquiry of Damages directed to the 
he cannot Sheriff, cannot be executed by a Bailiff of a Li- 
eng Fa berty, but by the Sheriff himſelf; fo in Redifſeifin, 
— for he is both judge and Officer there. Hob. P. 83. 
Sth 68 izey and Gunſtone. 


* Bailiff One was in Priſon in the Gate-houſe, by 2 


of Meß. Warrant fram Secretary Coventry, for Miſdemea- 
minſter fi- nors, and the Gaoler refuſed to charge him with a 


nad be. Warrant of the Sheriff of Middleſex, at the Plain- 


Sa if s Suit. Per Cur” the Gaoler cannot diſpute it, 
the Gate- tho the Court may give Leave or refuſe it; and 


bouſe re- the Bailiff of Weſtminſter, on Pain of 20. Was 


fuſed to ordered to return the Writ. 
charge a 
Priſoner with the Sheriff of Middleſex his Warrant. A K*. 479. 


Britton and Griff th. 


Of other Returns by them. | 


Of their A Baiiiff who executes a Writ, and is removed 


Return before the Return, may make the Return to the 
— 7 e Sheriff, and he over to the Court; but if he exe- 
val. cutes it not, he ſhall not make the Return, but 
the Return of Nihil or non eſt inventus, is to be 
made by the new Bailiffs. Moor. 431. n (90S 

Porter. - 4 
Aforr 402, The Sheriff returns, Maudavi balivo, qui mi bi 
Atkinſon. dedit Reſponſum quod cepit Corpus, & A. fecit Reſ- 


cous. It's a good Return. But Mandavi Ballivo 


qui cepit Corpus, & A. fecit Reſcous, is not good 
N b 5 


4 
bl : 
* 


1 
| 
| 


o to deliver a Diſtreſs. id. 


Return. © | 


[7 
| 
1 
1 
bi 


Ch. 4. Their Power as to Franchiſes. 59 
in Rediſſeifin; for therein he cannot return Man- 
| davi Ballivo, &c. Moor 402. Vide plus Tit. 


A Man may aver againſt = falſe Returns of Aver- 
Bailiffs of Liberties, and ſhall recover as well a- ment a- 


gainſt them as againſt the Sheriff roo, of ſeveral HY 
W 1fhes returned. Dalt. 190, 325, 462. 


/ * 


Where the Precept is made to the Sheriff 


by the Force 


uſtices of Peace, to return a- Jury to enquire of within a 


againſt the Bailiff, the Sheriff ſhall execute the 


| forcible Entry, and the Force is within a Liberty, Liberty. 
| the Sheriff ſhall dire& his Precept to the Bai- 
lf of the Liberty to return the Jury, the Bai- 
liff muſt make a due Return as to Iſſues on Jurors, 
= &c. 14.461. . 
| Note, The Bailiff ſhall never take Benefit of Where he 


= his own Liberty. If Capias or Fieri fac” comes * 1 
Proceſs on him, or his Goods, within the Liberty N 


and where the Bailiff of the Liberty is Party to herty. 


the Suit, he ſhall not return the Jury, but the She- 
= rift 5 Rep. 92. | 


| 


i Mhere and in what Caſes the Sheriff may enter into 


', «a Franchiſe. 


Whereſoever the King is a Party, as in every; Rep. 


Felony, or Suſpicion of Felony, or otherwiſe in 


any Action, the Sheriff ex Officio is to enter the 
Franchiſe, and to execute the Proceſs himſelf. 


A A £ 
In a Writ of Waſte and Rediſſeiſin, the Sheriff 


| muſt enter the Franchiſe, to make Enquiry, &c. 
So where the Bailiff nullum dedit Reſponſum. 


id. 


| | But 


| 


92. 


60 The Office and Duty of Sheriffs, &c; | 
But *tis ſafeſt for the Sheriff, in Default of the 


Bailiff, to have a Writ of Non omittas propter Li- 
bertatem. Ibid. & 187. Stat. 13 Ed. 1.39, 
On Extent upon Statute-Merchant the Sheriff is 


do enter the Franchiſe. Dalt. 187. 


Tem If the Sheriff enter on Non omittas, by Reaſon | 
La. of the Bailiff's Default, and execute the Writ, the | 


Sheriff ſhall warn the Bailiff of the Franchiſe, 


that he be before the Juſtices at the Day con- 


tained in the Writ: and if he come not, or 
excuſe not himſelf, then all Writs Judicial in 
the ſame Plea ſhall be Writs de Non omittas. Ibid. 


Name of the Bailift of the Liberty. 


Pleadings by Bailiffs of F ranchiſes. 


He muſt ; Treſpaſs for taking away 4 Mare: The Defen- 


ew the dant faith, That the Taking by the Defendant 
Juriſdic- (being the King's Bailiff) was by Precept out of 
don of the Court of Pomfret, to make Execution, ec. 
theCourt. on Levari, &c. Per Cur, It's ill, becauſe he doth 
not ſhew the Juriſdiction of the Court; and that 

1 Kh. 53. is neceffary by the Bailiff of an inferiour Court, 
Crofts and eſpecially becauſe he juſtifies by Reaſon thereof, as 
Wilbinſn. in the Counteſs of Rutland's Caſe; and it mult 
appear that the Court hath Cognizance of the 

Cauſe, aliter he cannot execute their Precept. 3 
piead Action on Eſcape, and declares he delivered 


Bailiff of vered to one L. Deputy of the Lord Burleigh, 


Liberty. Ballivo Libertatis Dom Regis Wapentagii ſui de 
MWMewark, who arreſts bim, and the Defendant 


reſcued 


bY 
" 
ON 


The Sheriff in his Return, is to ſet down the 


"0 
"— 
* * * * 
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9 Ch. 4. Cheir Power as 5 to o Franchiſes: 


= when they are to come to Bi 
= hcatur: For the King may have ſuch Liberties by 
che Suppreſſion of Abbies, (which are not extinct, 


reſcued him out of the Cuſtody of the ſaid Depu- 


ty. He faith, He was reſcued from the Deputy of 


| the Bailiff of the Franchiſe, og does not lay, 


From the Bailiff himſelf, or the Sheriff, Per? 
Cur), it's good For in this Action on the Caſe he 


| ſhall ſhew the Truth, as it is rei veritate ; and it's 
not like the Return of Reſcues or Indiflments, 


which ſay, It was done to the Sheriff or Bailiff 
himſelf. It was moved for Error. Secondly, Be- 


cauſe it is alledged, the Lord Burleigh was Ballivo 


Libertatis Dom* Regis de Newark, and the King 
cannot have any Liberties ; go they are extinct 
ands. Sed non al- 


but revived per Stat. 32 H. 8.) or by ſome other 
Ways, and it ſhall not b2 intended to be extinct, 
unleſs it be ſhewed. | 


And the Bailiff of a Liberty may well have a He may 
1 Deputy. Cro. Fac. 241. Kent and Elluis. have Be- 


| 


1 Power of Bailiß of Franchiſes, and 
: FRO; 


i 
Hundreds that have Retorn  Brevium, are Fran- 
chiles. 


A Hundred that hath a Bailiff by Grant of a Franchifs 
particular Lord, is but his Servant; and the She- waved by 
riffs uſually make another Bailiff to execute there. Bailiff. 


But a Bailiff of an Hundred may waive his Fran- 
chiſe and arreſt as Sheriff's Bailifts, and then he may 
take Obligat in the Name of the Sheriff alſo. 
3 Keb. 71. Munday and Frogate. 


A Plaint being before the Bailiffs of Bury, they Upon a 
directed a Warrant to the Under-Bailiffs to take the Warrant 
Party, Ita quod habeant corpus ejus coram Ballivis Ita 14, 
— prox Cur tenend, (rat ae) The Under-Bai- 


liffs 


| 
| : 


puty. 


— — — 
- 


62 The Office and Duty of Sheriffs, &c. 


liffs arreſted him and committed him to Priſon, ſu} | 


cuſtod* Def. S. T. The Action on the Caſe lies not 

againſt the Defendant, for the Priſoner was not 
united to him by any lawful Authority ; it was 
Ita qd', but not to commit him: And the Action 
lies againſt them, if they have him not at the 


Day. Cro. El. 743. Baldry and Johnſon. 


Lord of 
the Fran- Execution within a Liberty, and the Sheriff directs 


_ to his Warrant to the Bailiff, who does it, and after is 
an'wcr a Fugitive, and not able to anſwer for it, the Lord 


Bailiff, 
ble to anſwer for his Bailift. 2 Brounl. 50. 


Bailiffs of 
Fee. 
Juriſdiction and Precinct. And for the Executi- 
on of Proceſs there, the Sheriff ſhall not write or 
ſend his Precept to theſe Bailiffs, as to a Bailiff of 2 
Franchiſe, but as to the Bailiff of Guildable; and 


the Sherift ſhall return his Anſwer, and make his 


of the Bailiff of Fee : But if ſuch Bailiff will not 
execute the Proceſs, a Non omittas ſhall go out to the 
Sheriff. 27 AJ. 65. Bro. Proceſs 98. Dal. t. 189, 459. 
Mirror of The Mirror of Juſtices, ſaith, If the Bailiff of 
Juſt. lib. 4. a Franchiſe does not make Execution of a Return 
of the Sheriff, the Sheriff may enter into the Fran- 
chiſe, and the King ſhall recover the Seiſin, and ſo 
that ſhall become Guildable, which before was en- 


franchiſed. 


. 
S 


If Execution be directed to a Sheriff, to make | 


Es of the Franchiſe ſhall anſwer for it, and ſhall be lia- 


There are other Sorts of Bailiffs, which are Bai- | F 
lifts of Fees, and are Officers of Fee within their 


Return, as if the Sheriff himſelf had ſerved the 
. Proceſs; and the Return thereof ſhall be in the | 
Name of the Sheriff, and ſhall not make Mention | 


| CHAP. 


as. Ot the County: 


Court. 63 


CHAP. V. 
| | 


Of the County-Court. The Nature of it. It's Ju- 


riſdiction, as to the Sum it holds Plea of. Of the 
ime and Place. The Form of the Original Pro- 
ceſs. Of Execution there. of the County-Clerk. 
_ Of Replevin, The Sheriff's Office, and Demea- 
nour therein, and the Returns thereof, what are 
good, or nor. Pone. Withernam. The Manner 
of Replevying. The Retorno habendo. Second 
| Deliverance. Property. Pledges in Replevin. 
The Form of the Entry of the Plaint. The 
Form of the Precept in Replevin. The Form of 
the Bond for Security. Of Accedas ad Curiam. 
Recordari fac* Loquelam. Of the Writ of ſu- 
ſticies. Of the Sheriff*s Tourn, Furiſdiftion and 
Pleadings. : | 


| 


Of the G n &c. 


"HIS Court is no Court of Record, but only "Tis as a 
a Court-Baron, and the Suitors are Judges. Court- 
But in a Rediſſeiſin the Sheriff is Judge, by the on- 
Statute of Merton, cap. 3. and a Writ of Error Alter 


lieth of his Judgment. But as to the Proclamationon Exi- 


upon Exigents, and Proceſs to the Outlawry, it is a g=2t and 
Court of Record. Dale. 405, 407. Finch 116 
See after. FEES 5 | 

The County-Court is incident to the Office of "Tis inci- 
Sheriff, and fo is the Entry of all Proceedingsdent to 
there; and therefore if the King grant the Office the Office 
of Clerkſhip of the County-Court to M. and on-, 
ſtitute J. S. Sheriff of the ſame County, it's a void . 2 
Patent, tho” it be granted when the Sheriffwick is 168. 
vacant, yet the new Sheriff ſhall have it. And in 
all Writs directed to the Sheriff concernning the 

CES | County- 


* 


| 
: 
1 


. 1 
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54 The Office and Duty of Sheriffs, dee: 


County- Court, the King faith, In Comitatu tuo; 
and in Returns of Exigents made by him, he ſaith, 


4 Reb. Ad Comitatum meum tent. In Falſe Judgment it is 


Mitton's ſaid, In pleno Comitatu tuo Recordari facias Loque- 

Caſe. Jam, Cc. ſub figillo tuo, & c. Alſo in a Precept of 

4lnf.266. 77}; to remove a Plea out of the Court-Baron into 
the County- Court, it is, Summoneas, Oc. quod fit 
ad Comitatum meum. And it is the Sherift's Coun, 
tho' the Suitors are Judges. 


The Stile of the Court is, 
Bucks. Curia prima Comitatus E. L. Mi Vice- 
comitis Comital predict tent apud B. Cc. Vide 


Dali. fb. 414. 


And the next Court, Curia ſecunda, and ſo forth. 
Though it be ſaid commonly, that the Suitors 
By Pre- are Judges, yer by Preſcription the Sheriff may be 
ſcription Judge, as it was in Car. 2. There is a Court 


the She- called Curia Comitatus in the County Palatine of | 


riff may 


be judge. Durnam, and the Sheriff is Judge: And though in | 


the County-Court the Suitors are Judges, yet by 
Preſcription it may be held before the Sheriff. 2 C 
3 Ed. G. c. 25. Vide Stat. 1 Mod. Rep. 72. 
Tad; As a Court-Baron by ſpecial Preſcription may be 
ment held coram Seneſchallo, fo in Norton's Caſe, Indict- 
there. ment was brought of Perjury in 2 Plea depending 
in the County-Court, in Actien on the Caſe for 
37. Errors aſſigned were: Firſt, It is not ſaid how 
the Plea was depending, as by Juſticies or Plaint 
entred: And, Secondly, It is laid, In the County- 
Court held coram the Sheriff & Sectatoribus, and 
faith not per Conſuetudinem, que Curia * 

3 Keb. 370. Dom Kew | and Nortog.. 


The 
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j 45 | The Juriſdiction of the Comments 5 

$ This Court holdeth no Suits of Charters for Holdeth 
„lands, or for Inheritance, or to make ſeveral Plaints no Suits 
f upon one entire Debt, nor any Action to compel o hee 
0 p* 1 ters of 
one to render an Account, though it be under 40 s. Lande 

, becauſe the Sheriff cannot aſſign Auditors, who are 

1 Judges of the Record ; and the County-Court is no % 


Court of Record. Vide Lev. Rep. 201, 204. 
In Treſpaſs, the Defendant juſtified by Virtue After Li- 
of a Precept after Verdict in the County-Court to berum Te- 


WE levy 3/. 25. 2 d. But for that the now Plaintiff era n 
had in that Court pleaded Liberum Tenement um in pleaded, 


Juſtification of taking Damage Feaſant, it was 
laid, That by that Trial a Charge upon the Free- 


b hold is in Queſtion; and after Liberum Tenemen- 
tum pleaded, they had no Power to proceed in the Hath no 
cCuauſe, neither directly nor collaterally ; and there- Power to 
© WH fore the Proceedings after ſuch Plea, were coram Procee. 
' non Judice, and void; and upon this Exception, 
judgment was given for the Plaintiff. . 
Ao they cannot hold Plea of any Debt due Debt. 
1 by N TS ORD 5 

et if the Debt be 40 f. or above, and the 
e Plaintiff will acknowledge in his Declaration the 


KReceipt of ſo much as to bring it within 40 s. in 
5 this Caſe the Plaint is good: But he cannot ſplit a {4 14. 
$ Debt into ſeveral Actions, and if he do, the De- 


" WE fendant may plead the ſame to the Juriſdiction of 
f the Court; or may have a Prohibition to ſtay that 
1 indirect Suit, or move for Attachment againſt the : 
| Steward. An Wi . 
Isa Action of Treſpaſs there holden, no Force Treſpaſs. 
ball be ſuppoſed. 3 85 


It holdeth no Plea of Debt or Damages to the Fuſticiet. 
Value of 40 s. or above; but by Juſticies he may. 
* Vide infra, | 


| Nor 
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66 

Ne, Nor of any Treſpaſs vi & armis, becauſe a Fine 

9 is due therein to the King, and no Court can aſleſs 
a Fine, but a Court of Record. 2 Inſt. 311. 

Time of It is holden onee every Month upon a Day cer- 

<ceping tain, the Month being computed according to 28 
Days; and the Reaſon is, becauſe of the Writs of 

Exigents, Which muſt be — there. 9 H.z. 

c. 3. 2 Ed. 6. c. 25. 

. Vide Tit. Ontlawries, 

The The County-Court is kept once a Month at a 


Cauſe. Day certain, becauſe the King's Writs of Exigents 


are to be proclaimed there, and the Exigent is to 
be directed to the Sheriff in this Court, and he 
upon the Exigent doth proclaim, or call the Parties 
(ſued in Coutts above) to render their Bodies, &c. 


How *tis or Elſe to be out of the King's Protection. And | 


aCourt of the Coroners are to fit with the Sherift at every 
* County- Court, there to give Judgment upon Out- 
lawries. And as to theſe Matters, the County- 
Court is a Court of Record, But in London the 
Judgment upon Utlaries i is given by the Recorder, 

Co. Lit. 288. 


Place. This Court may be kept at any Place within 


the County at the Sheriff's Pleaſure, but not out 
| of it. CERT 

Nerthumb. But by Stat. 2 E. 6. c. 25. the Sheriff of Nor- 
ee dnt is to hold his County-Court in 
the Town or Caſtle of Alnwick, and in no other 
Place. | 

The Sheriff of Suſſex is to hold his County- 

Court one Time at Chicheſter, and another Time 

at Lewis; and ſo alternis vicibus. Vide Dalton, 


2 405. 


Suſſex. | ; 
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the Defendant replevy the ſame by Iwo Pledges 


forfeited. 
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De Proceſi. 


The Original Proceſs of this Court, is Sum- Summons 


mons, Attachment and Diſtreſs infinite. Vide Dalt. Sc. 


65. 416, 41 #7 A Diſtringas or County-Warrant, is 


a Precept iſſuing out for a Debt under 40s. And 
it's Form is thus: 


; Pracept” eſt Ballivo ibid; Quod Diſtringat F. D. 


per omnia Bona & Catalla LA 2 fit ad prox? 
CTomitat meum ad reſpondend A B. de Hain de- 


bit, Ce. Teſte, G. 


If on Treſpaſs | 
 Pracept? ef ibik, Od artachiar C.D. per omnia 


Bona & Catalla ſua, gd' fit ad pro Comitat meum ad 
| reſpond” E. F. de placito Is Tranſgreſſionis, Ge. 


And the Goods or Chattels Lent the Defen Goods at- 


dant is ſo attached or diſtrained, h_ Bailiff ſhall tached, 


bs and not 
keep them till the next County Court, except . 


diſtrainable within the County; ; which Pledges 
ſhall become Sureties, that the Defendant ſhall ap- 
pear at the next Court, to anſwer the Plaintiff 


in his Plaint: But if he do not replevy the 


Goods, and that the Defendant makes Default at 
the next Court (at the Day given him by the At- 


tachment) the Court ſhall award the Goods ſo at- 


tached to be forfeited, and ſhall keep the Goods 55 Forfeited 


So in Diſtreſs, which muſt be plevied by four Diſtreſs. 
Mainpernors, BY 


F 2 If 


68 The Office and Duty of Sheriffs, 8c. 
Digreg, If the Diſtreſs be mainprized, and the Defen- 
dant makes Default of Appearance, the Court 
| ſhall amerce the Defendant and his Mainpernors, 
And in both Caſes the Defendant ſhall diſtrain 
again to be at the next FOOT: And the 
Entry | is thus: 


The En- ]. 8. opp ſe verſus C. D. de placito debiti, &c. 
try of an & ipſe non venit, & Ballivus retornavit, quod di. 
Alias Pi- ftrinxit eum per unum bovem pretit 5 5. Et manu- 
frring% capt” per E. F. G. H. I. K. L. M. ideo in miſericor- 

dia. Et ficut prius diſtringatur, c. 


And ſo Proceſs ſhall be made by Diſtreſs infinite | 
Note, For every Default of Appearance the | 
Defendant is diſtrainable, till he come into Court, 
Dalt. ſh. 417, 418. 
Note, That the Goods attached or diſtrained in 
the County-Court (whether upon a Juſticies, 
or otherwiſe) ſhall be forfeited on Default of Ap- 
pearance by the Defendant, at the Day om him 
by the Proceſs. 


Concerning Eſſoins in this C Court Vide Dalton, | 
414 415: 


of Exe- It has been a Queſtion, How Knarution ſhall 
cution in be after Recovery in County-Court ? Not by 
_ Capias is agreed, except in Wales, Dalt. þ. 
Baron. 

419, 420. 

But by Fitzherbert, 20 b. . Finch, 68. the 
ſafeſt Way (in this Court, and fo in Hundred- 
Court or . Court-Baron) is to have an Executione 
Tudici: directed to the Sheriff, ec. and then the 
Sheriff may make Execution, as in a Court of Re- 
cord, by Fieri fac, or Levari. Dalt. 420. 


Tf 


Ch. 5. Proceſs in the County- Court. 69 
If the Defendant doth not appear the next 9, ,. 
Court after the Diſtringas executed, then there m for 
| iſſues out a Duces tecum to cauſe him to appear; Non- ap- 
and then an Alias, and a Pluries duces tecum, and Pèearance. 
ſo ad inſiniuum. | 
Ihe Sheriff may before any County-Court award Summons 
a Summons to his Bailiff, returnable within two or 
three Days, at his Diſcretion, to ſummon the De- 
fendant by his Goods, to anſwer, &c. And if the 
Bailiff return Nihil, and the Plaintiff removes the 
ſame by Pone into the Common Pleas, the Court Pone. 
ſhall not grant a Capias. 4 Inſt. 266. 5 
The Sheriff, before the next Day after his Electi- 


on, muſt depute and conſtitute a County-Clerk to 


keep the Court ; and the Statute 1 H. 5. c. 4. pro- 

hibits ſuch a County-Clerk to practiſe as an Attor- Cuntv- 
ney in the ſame Year. And this County-Clerk Clerk. 
ought to return no Plaints ( except in Caſe of Re- 
plevins) out of Courts, but in full County ſedente 

Curia; yet it is now done otherwiſe. 

And at the Adjourning of every Court he muſt Adjourn- 
appoint a Day certain for the next Court, to the ment of 
Intent the Country may know at what Time to re- % Da 
ſort thither, to hear the — Writs of Exigents ie 
and Proclamations read. 5 


Concerning the Writs of Juſticies, vide Dalt. 
2 420, c. IL | | 


of Replevins, and the Sherif 's Office and Demea- Reple- 
nor therein, and of the Returns. vins. 


This being a main Branch of the Buſineſs of 
the County-Court, I ſhall treat of it, ſo far as con- 
cerns the Sheriff and his Office. 

A Replevin may be either by Writ, or by Plaint. 
F 3 Replevin 


| 
| 
| 
by 


the Court 


* 
| Re 72 


| pag 


I. By 


Writ. 


Pone. 


Wi cher 


nam. 


The Office and Dirty of Sheriffs, e: 


Replevin is a Writ, and lieth where any Man di- 
zun grains another for Rent, &c. Then he who is di- 
"/ranes, ſhall have this Wric to the Sheriff (called 
Replegiari.Facias) to deliver. to him the Diftreſs, 
and ſhall find Sureties to purſue his Action; or if 
he parſue it not, or it be found and. adjudged 
againſt him, then he that took the Diſtreſs, al 
have again the Diſtreſs; and this is called the Re- 
turn of the Beaſts; and in ſuch a Caſe lies the 
Writ de Retorn' Habend*. This is when Goods 


are replevied by Writ, and is at the Common Law. 


This Writ is Vicotentiel, and in Nature of 2 
Jufticies, in which the Viſcount ſhall hold Plea to 


any Value, and is not returnable; but it may be 


removed into the King's Bench or Common Pleas by 


_ Pone: By the Plaintiff without Cauſe, and by the 
' Defendant with Cauſe fhewn in the Writ. Co. Mag. 
Chart. 339, 340. Stat. Weſt. 2. c. 2. 


If a Replevin be ſued by Writ, and the Sheriff 


return, That the Cattle are not to be found, then 


a Withernam ſhall be awarded againſt the Defen- | 
dant; and if a Nihil be returned, then an . 
lias and a Pluries Withernam, and therebpon 


Exigent. 


Scire fac. 


| 2. By 
Plaint. 


If the Defendant upon the Retory Habend' ad- 


| judged for him, cannot have Return of the Beaſts ; 


and upon the Retorn Habend' the Sheriff return, 


That the Cattle, firſt taken, are dead; he may 


have a Scire Fac' againſt the Pledges; and upon 
a Nihil returned on that, he may have a Sire fac 
againſt the Sheriff; for inſufficient Pledges are no 
Pledges. 1 Brownl. Rep. 168, Co. Lit. 145. 
Replevin by Plaint, is by Force of the Statute of 


| Marlbridge, c. 21. 52 H. 3. 


The Sheriff by Plaint made without Writ, may 
either by Parol or by Precept command his Bailiff to 
deliver the Goods or Cattle, i. e. to make Replevin 
of them. Co. 2 Inſt. 139, 140. 

When 


| 
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When the Diſtreſs is taken and impounded infra 
Libertates, which have Return of Writs, the She. 
riff muſt make a Warrant to the Bailiff of the Li- 
berty to make Deliverance ; and if he will not, 
the Sheriff may enter and do it. If the Diſtreſs be 
taken extra Libertates, and impounded within, the 
Sheriff upon Plaint made, may preſently enter, and 
make Deliverance. Co. Mag. Chart. 139. | 
If hey are impounded in a Caſtle or Houſe, the Sheriff 
Sheriff may break it, and make Replevin, and he may 
cannot return, he was reſiſted; for he may take break 
the Poſſe Comitat. Co. 2 Inſt. 105, 194. e 
If the Beaſts be imparked in a Cloſe incloſed, Close © 
which had a Gate open, and the Writ comes to makeRe- 
make Replevin, and the Owner ſtands at the Gate plevin. 
to ſtop him, he may break the Cloſe to make Reple- 
vin. 2 Roll. Abr.565.b. 20 H. 6. 30. | 
| For Neceſſity the Sheriff may enter a Plaint Replevin 
before himſelf, and after return it in the County- made 
Court, that ſo the Cattle may not perifh. 1 Keb. 205. preſently 
He may take a Plaint out of the County-Court, 
and make Replevin preſently, and not ſtay till the 
next County-Court, which is holden from Month 
to Month. | „„ | | 
' Cattle being diſtrained for Rent or Damage TheMan- 
Feaſant, &c. The Owner of the Cattle muſt go ner of 
to the County-Clerk (or ſome * Deputy in the Replevy- 
County, for the Granting of Replevins) for a Re- 8 3 
plevy, to be directed to the Bailiffs to replevy them; p. & a4. 
and the Party muſt be bound in an Obligation to cap. 12. 
the Viſcount to proſecute his Action againſt him or 
them that did take the Cattle, or to 2 Return of gond. 
the ſame Cattle to the Diſtrainer, if he by Ju- 
ſtification or Avowry do recover. And if he 
purſue it not, or be found againſt him, then he 
that took the Diſtreſs, ſhall have again the Diſtreſs, 
and ſhall have a Writ from above, de Retorn' Ha- Retorn' 
bend', in ſuch Caſe. | Habend. 
i F 4 If 


| 


72 The Office and Duty of Sheriffs, &c. 
If the Goods cannot be taken by the firſt Reple- 
vin, then iſſues forth an Alias, then a Pluries, 


Return, rerurn, That he cannot replevy the Cattle becauſe 
that they are eloined, (or he cannot have the View 
of them) for the Sheriff muſt make Enquiry if 
the Return be true; and if ſo, then he muſt make 
a Precept to the Bailiff in H/ithernam, i. e. to take 

zs many other Cattle, and he may have an. Alias 

Mirber- and a Pluries Mibernam, and ſo in infinitum, but 

nam. hath no other Remedy in the County, unleſs 

_ againſt the Pledges, and for Default thereof, againſt 
the Bailiff; and if he be not able, then againſt 
the Sheriff. Vide Weſt. 2. c. 2. Co. Lit. 145. Dalt. 

. „„ 

This Sort of Replevin may be returned out of 
the County into the Court of Common Pleas by 

Re. fa. l. Recordare fac Loquelam. Weſt. 2. c. 2. 

| The Sheriff, upon a Retorn Habend', may en- 
quire the Kinds of the Cattle, if the Count or 

Avowry be uncertain. 1 Leon. 193. Rigden and 
Palmer. | CONTIN 5 

' Whatica In a Replevin, no ſuch Beaſt is not a good Re- 

good Re- turn; but Averia elongata, or NulP venit ex Par- 


turn in te Querentis ad monſirand” Averia. 2 Leon. 67. 
Reple vin Sheriff on Replevin of Goods ſaith, That none 


or not. came to ſhew him the Goods, it's a good Return. 


1 Keb. 184. for he cannot know the Goods with- 
out ſhewing of the Party. 


If J. S. ſue a Replevin to | the Sheriff, and 


Sheriff ſhews him the Cattle of J. N. and faith, They 
makes afe his Cattle, and he makes Replevin of the 


Replevin Cattle, he is a Treſpaſſer to J. N. and the She- 


n may have an Action of Treſpaſs againſt J. S. 
4 Treſ. for his falſe Information: For the Sheriff at his 
paſſer, Peril muſt take Notice whoſe Cattle they be ; 
| but if there be any Fraud in the Mattter, he may 


aver 


then a Toties, then a Withernam. If the Sheriff 


1600 ot 


» >a _ > |@C. 5 #. dc oc @ 


f 


r 
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| borough, p. 185. 


* 


* 


aver that. 3 H. 7. 14 H. 4. 1 Brounl. 211. 
Buckwood and Beal. Bos. hci 
If a Man have Judgment to have a Return Writ of 
upon a Nonſuit in a Replevin, and the Plaintiff 8 
brings a ſecond Deliverance, this is a Superſedeas —— 
of the Return; yet the Defendant in the Replevin © 
ſhall have a Writ to enquire of Damages; but if 
he have Judgment in the ſecond Deliverance, 
then it ſhall be returned 1rrepleviſable, and he 
ſhall recover Damages. Hill. 43 Eliz. B. C. Golds- 

If the Sheriff doth not his Office, in ſuch Ca- 
ſes, an Attachment to the Coroners lies againſt him. 


= Keg. Orig. 81. 4. 


As to the Sheriff's Taking Pledges, vide ſub 
Titulo Pledges, & infra. | au 
If the Sheriff return fugavit in another Coun- 


ty, or that the Bailiff of the Liberty returns elon- 


gata, or that he can't have the View, in all theſe jyr. 
Caſes a Withernam ſhall be awarded. 1 Rep. 145. b. nam. 


Ann. Mayowe's Caſe. 


| | 
The Writ of Withernam ought to rehearſe the 
Return of the Sheriff. „ e 

At Common Law a Man might have been No more 
nonſuited in Replevin, and have had new ones — 
in infinitum : But Weſt. 2. c. 2. reſtrains the Plain- Nonſuit 
tiff for having any more Replevin after Non- but Se- 
ſuic, but gives the Wit of Second Deliverance.cond De- 
Coke 2 Juſt. 240. This Writ is a Superſedeas in liverance 
Law to the Sheriff, that he make no Return to 
the Defendant on the former Nonſuit. Coke 2 


Inſt. 341. But tis no Superſedeas on a Writ of 


Enquiry. 1 Salk. 95. | 
Note, Tis ſaid this Writ of Second Delive- 
rance is taken away by a Statute. Temp. Car. 2. 


Quære. EH | | 
| 5 | In 


| 


74 The Dffice and Duty of Sheriffs, &c. 
Return In a Replevin, if the Proceſs continue until a. 
upon Pro- Pluries iſſue out of Chancery, and the Sheriff re- 
ceſs, that turn upon this in B. that the Defendant claims 
the De- property; although no Day is expreſly given b 
fendant „; gots 2 . | 3 

Jaime this Writ to the Parties, but to the Sheriff only 
Property. to excuſe his Contempt for not ſerving the Proceſs 
before, yet upon the Return of this Writ the 

Parties may appear and plead, (viz.) The Plain- 

tiff may declare, and the Defendant may plead 

to it, and it ſhall not be erroneous, for there is 

no other Writ to be ſerved after this Writ ; there- 

fore if the Parties might not plead upon this, it 

would be a great Miſchief. So if the Pluries be 
returned Tres Michaelis, and nothing is done till 


Paſche afterwards, yet at this Term the Parties | 


may appear and plead if they will. 1 Roll. Abr. 
581 Gawen and Ludlow. 


Where Where the Defendant, when the Sheriff comes 


upon the to make Replevin, claims Property, the Sheriff 
Replevin cannot proceed; for it is a Rule in Law, the 


theClaim 


of Pro- Property ought to be tried by Writ : Therefore | 
perty is in that Caſe, where the Trial is by Plaint, the 
made. Plaintiff may have a Writ de Proprietate probanda | 

directed to the Sheriff to try the Property; and 


if it be found for the Plaintiff, the Sheriff is to 


make Deliverance ; if for the Defendant, then he 


can no further proceed. Co. Lit. 145. 5. 
And to try the Property, the Sheriff ought to 
take with him Cuſtod. Plac' Coron'. Dyer 173. 
In Replevin the Plaintiff claims Property, and 
thereupon a Writ iſſues to the Sheriff to try the 
Value. 2 Keb. 5 50. Witherley's Caſe. Vide Dalt. 
„ 


Servant Note, That the Servant may not claim Pro- 


may not perty for his Mafter, nor a Stranger cannot claim 
Claim it. property; but the Sheriff ought to make Deli- 
verance, notwithſtanding the Ser vänt's os, 

” an 


OA 


Ch. 5: Df Replevins. 
and but one Defendant may cſi Property. Dali. 
ibiul. & 436. | 
Where one ſacs 2 Replevia, but hath not the 
Delivery of the Goods, and the other avoweth, 
and the Plaintiff. ſheweth the Defendant is yet 
| poſſeſſed of the Goods, c. and prays that the | 
| Defendant may gage Deliverance ; then he ſhall Gage Des 
put in Sureties and Pledges for the Deliverance, live- 
and a Writ ſhall go forth for the Sheriff to deliver —— 
them. 
Where the Replevin is by Plaint, there it may 
be removed out of the County into the Common 
Pleas by Recordare, and the Sheriff hereupon is to Recordare, 
ſummon the other Party to be in the Common 
Bench, or B. R. at a Day certain; and of all this 
he is to make Certificate under his own Seal, and 
the Seals of Four Suitors of the ſame Court. ; 
1 Replevin the Sheriff ought to take two Sorts I oSorts 
1 of Pledges by the Common Law, Pledges de Pro- ofPledges 
/ WE /equendo ; and by the Statute, 8 de Retorn Re 0 
˖ 
| 


Habend. Cok Com. 145. be 


And note, The Sheriff muſt rake —_— 
and not a Pawn. | 


Therefore where one 8 A Replevin, and No Pawn. 
the Value of the Goods taken was 20 s. and the 
Bailiff took 3 J. 10 f. for Pledges and not Sureties ; 
the Party brought an Action on the Stat. W. 2. 
and reſolved that the Action lies. Jones p. 378. 

Cro. Car. 446. Moyſer and Grey. 
If Pledges of Proſequendo are not found, and 


Judgment given, the Proceſs is erroneous. 9 Rep. 
Huſſey's Cale. 
But theſe Pledges may be found to the Sheriff, When 


or in Court, at any Time before Judgment, but hors, ou 
| may be 
| found. 


If 


not after. 


75 The Office and Duty of Sheriffs, &c. 

Scire fas Tf upon the Writ to have Return of the Beaſts 

againſt of the Pledges, the Sheriff return nihil, then may 

_ = the Plaintift have a Scire fac againſt the Sheriff 

the Re- quod reddat ei tot Averia, or tot Catella ; and fo 
turn of of a Bailiff of a Franchiſe. Cok. Mag. Chart. 340. 

Nibil. But as to the Pledges de Retorno Habendo, they 

Action are given by the Statute of JF; 2. cap. 2. and an 

verſ. Vie. Action is given againſt the Sheriff if they are not 

found; but this does not make the Proceedings er- 

\ roneous. Per totam Curiam. Jones p. 439. Groſſe 
and Boſcawen. So is Tregooſe and Winnel's Caſe. 

arty oat Pledges in Replevin on Retorno habendo were 

224 not taken by the Sheriff according to the Statute 

of V. 2. cap. 2. after the Plaint was removed into | 

the Common Bench by Recordare ; yet Pledge: | 

may be found by the Court, For the Pledges given 

by the Statute of V. 2. are only to give Remedy 

againſt the Sheriff for his Neglect, and the Pledge; 

may be found at any Time before Judgment. Cro, 

Car. 594. Tregooſe and Winnell. 5 

Wither- If a Mitbernam be awarded for the Plaintiff of | 

Retrn, the Beaſts of the Defendant, and the Sheriff re- 

turns he had taken the Beaſts of the Defendant in | 

Mithernam; but none comes from the Plaintift to 

have them. And now the Plaintiff prays a Writ 

to the Sheriff, to deliver the Mitbernam to him; 

and the Defendant prays, that the Plaintiff page 

Deliverance, and faith, That Part of the Beaſts 

which he took, are dead by the Default of the 

Plaintiff, and the Remnant he is ready to deliver. 

In what In this Caſe the Plaintiff ſhall not have Deliverance 

Caſe the of the Mithernam to him, but it ſhall remain in 

Plaintiff the Cuſtody of the Sheriff, until a Writ iſſue to 

Doan . the Sheriff, for the Plaintiff to have Deliverance of 

rank at his Beaſts, and then it ſhall come in Debate in whoſe 

Default the Beaſts are dead. 44 AY. 15. | 


Note, 


Ch. 65. Pk Replevins. 


De Pone. 


Note, If J. S. be Sheriff, and the Diſtreſs be 
taken by him, there the Writ or Plaint ſhall be in 
common Form, naming the Sheriff by his Chriſtian- 
Name and Sirname og S. cepit, and not 
que ith ipſe cepiſti ; and the Sheriff in that Caſe 
ought to make Deliverance. C. Magna Charta 139. 
Reg. Orig. 81. b. 1. 


77 


| | — 
A Declaration in Replevin was for 100 Ewes Delivery 


there be of Ewes, and how many there be of Wea- 
thers; the Sheriff is bound to make Delivery of the 


and Weathers, and it doth not appear how many * — 

uſt be 

d- 
one Sort and of the other: For the Delivery of the ing to the 


Sheriff muſt be according to the Writ, &c. and the Writ, 


Declaration was held ill. But Ewes without Addi- 
tion had been good enough, and the Sheriff muſt 


E | have delivered the one Sort and the other ; if the 


Writ be for Oves matrices, the Sheriff cannot deli- 


ver Weathers: So if for black Horſes the Sheriff 


cannot deliver white, but is ſubje& to Action on 


the Caſe. Allen p. 33. Moor and Clypſam. 
Vide Stat. Weſtm. 1. 3 Ed. 1. 17. But he ought 
| firſt to demand that the Cattle or Goods be deli- 


vered to him. 5 Co. 93. Dalt. 432. 
But for a further Illuſtration of the Matters, ſee 
my Treatiſe of Replevins, p. 48 to 60, Cc. 


of Returns. 


The Sheriff returns, He had attached the Goods 


per Plegios ; and the Form of ſuch Return, vide 
2 Sanders 333 * | 


De Recordare fac Loquelam, Dalt. c. 72, 433- 


| Retorn” ſur Replevin de Retorn habend', ibid. 
e. 73. 


\ 2 


Retorn 


Ar * * * 2 * p * £ Wa 9 3 "97 7 : N * 
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55 The Office-and Duty of 


Retorn averia elongata. Vid. le Form ibid. 


i Retorn”, quod acceſſit ad locum, & viſum haber, 

non potui. Ibid. See the new Retorna Brevium. 

Where the Plaint is in the County-Court, of the 

Taking and withholding Cattle and Goods, the 
Entry is thus: = 5 


Flaint. 8. queritur verſus J. D. de placito Captionis & 

J. injuſtæ Detentionis averiorum ipfius J. S. contra 

vad & pleg. Et invenit plegios tam de clamore 

= ſuo proſequendo, Jen de averiis ſuis retornaud), fi 
Dali. 437. retorn inde adjudicetur, (viz) J. D. & R. F. 


And the Precept of Replevin is thus: 


War' ſſl. A B. Miles, Vic Comitat prædic i' Bal. 
1 e * livo Hundred de H. necuon J. 8. 
Ballivo meo hac vice; et utrique eorum conjunttim 
& divifim, ſalutem. Quia W. P. inuenit mihi ſuf- 
ficien ſecuritatem tam de clamore ſuo proſequendo, 
uam de averiis ſuis, videlicet, boue uno quem J. C. 


cepit & injuſte detinet, ut dicitur Retorn, fi Retoru' Wl 


inde adjudicetur. Ideo ex parte Dom Regis vobis & 
utrique veſtrum conjunctim & divifim mando, quod 
repleg & deli fac. præfat W. P. bovem ſaun 
prædict, (or averia ſua prædict', if ſeveral); Et 
quod ponat ſeu, &c. per vad & ſalvos plegios pra- 
at” J. C. ita qd fit ad prox Comitat meum apud, 


&c. tenend ad reſpondend prærat W. de placiu 


Captionis & injuſtæ Detentionis bovis ſui prædidi. 
Et qualit, &c. mihi ad prox Comitat' meum certifi- 
cetur ſeu, &c. ſub periculo incumbente. Dat” ſub fi. 
Dale. Sh. gillo Officii mei die, & 
438. 1 ; 5 Per me A. B. Mil. 
Vicecom. 


If 


Sheriffs, &c. 


ere 


woo” 2 


'Ch.s: 0 
C „3. | 


be Sheriff or his Deputy, before this Precept 
made, ought to take (a Bond or Pledge) ſufficient 


Cf Vp 4 


- LO 4 * 


* 
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If this Replevin be granted by the Deputy, Dalt. Sh. 


> 
5 *- - 
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4 
5 
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a > . 
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Replevins? 


then he muſt ſet his Name to the Replevin 438. 
thus: q | 


Per me J. A. unum Deput. dif Vicecom, 
ſecundum formam Statuti. 


— 


Security, De proſequend', or Retorno habendo. The 


Form of it is thus: | 


Overint Aniverſt per pzeſentes 

1 VN me, Will” P. de C. ec. teneri 
E firmiter obligart A. B. Wil Dice" 
Com' pꝛed' in decem libzis bone, Ec. 
ſolvend' eidem Dicecomiti, &c, Ad 
quam quidem ſolutionem, Ec. 


1 E Condition, &c. is ſuch, That if the above- 
1 bounden W. P. do appear at the next County- 
Court to be holden at, &c. and then and there do pro- 


| ſecute his Aktion with Effet againſt J. C. for wrong- 


ful raking and detaining of his Cattle, (viz. oue 
Gelding, &c.) as is alledged, and do alſo make 


& Return thereof, if Return thereof ſhall be adjudged 
| by Lau; and alſo do ſave and keep harmleſs and in. 
| dempnified the above named Sheriff, Under-Sheriff, 


and Bailiffs, for, touching and concerning the Deli- 
very of the faid Cattle: That then this preſent Obli- 
gation to be void and of none effect, or elſe the ſame 


0 ſtand, remain and continue in full Force and 


Virtue. 


If the Sheriff delivered Goods, and the Plain- Nonſuit. 
tiff become Nonſuit, if the Defendant be ready 


in Court to avow the Taking; how he ſhall 


make his Avowry, Dalt. Sh. 508, &c. And the 

Sheriff muſt inquire of the Value of the Diſtreſs. 
5 E So 
3 


— 


Return. 
the Writ, and before the Return thereof, no Court 
was holden, or that the Lord would not hold the 


Che Office-and Duty of Sheriffs, &e; 
so if there be a Judgment upon a al lid | 


& 5og. 
- Accedas ad Curiam, Recordar? fac Loquelam. 


If falſe judgment be given in any other Court. 
Baron than in the Sheriff's County. Court, then 
the Writ of Faux Judgment is called Accadar ad 
Curiam. Dalt. Sh. 425. 

By this Writ the Sheriff ey ks a Record 
of the Plea or Suit, in the Preſence of the Suit- 
ors ; and annex the Record ſo made to the 
Back of the Writ, and return and certify the 
ſame under Seal, and the Seals of the Four 
Suitors. 

Note, Nothing but the Plaint ſhall be removed, 
if they be at Iſſue. | 


The Form of the Return of the 2 wid, 


Wilk. and Dalton, 200. 


Vide Greenwood of Courts, and Dali 200, 274, | | | 


556. 


and Dalt. 201, 242. 
It's a good Return, that after the Receipt of 


Court, or that the Suitors would not deliver him 


| the Record. 


The Form of the Return of a Pone i in Replevin 


vide Dalt. 269. 


The Form of a Recordar fac Loquelam, Id. 
„ 3725 272. 
The Sheriff muſt openly read this Writ in 


Court, and return the ſame under his own Seal, 


and the Seals of Four Suitors, and to ſummon 
the Defendant to bs hs at the Day of the Re- 
turn. dem. 

The 


And vid. Greenwood of Recordar fac Loquelan, | 


ere iii -- 


. conn 


. 
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| The Return muſt be, Recordari feci Loquelum, 
qua eſt in eodem Comitat' coram Sectatoribus Curie, 
(and not coram me.) Id. ibid. 
On this Writ he may return Tard. 


See the new Retorna Brevium, from p. 120. to 
140. = 2 
FE The Sheriff may ſend an Accedas ad curiam 
by a Servant, and need not deliver it in Perſon; 
as 3 Keb. 249. Reg. Orig. 96. 


Of the Writ Juſticies 
This Writ iſſues out of Chancery, directed to the 
Sheriff, giving him Power to hold Plea in this 
Court for Actions of 40 5. or above, in Debt, 


HDetinue, Caſe, &c. and other Actions Perſonal, 


It is fo called, becauſe it is a Commiſſion, (and not 


an Original) to the Sheriff to do a Man Right 


and Juſtice ; it is Vicountiel, and not returnable, 
And though it be directed to the Sheriff, yet the 


Suitors are Judges, and the Writ of Faux Judg. Ke 2 


ment lies on their erroneous Judgment; and it re- 


Auires no Return, unleſs the Action be removed by 
a2 Writ of Recordare, and then the Writ muſt be 
returned, together with the Record. Fitzh, N. B. 
85. Finch. 117. | 


The Form is thus in Debt: 


DD Ex Ho Surr, ſalutem. Pracipimus tili gd. 


Juſticies A. quod juſte, & fine dilatione re 
B. 408. guos ei debet ut dicitur, ficut rationabiliter 
monſtrare poterit, qd ei redd* debet, ne amplius inde 
clamorem audiamus pro defettu Juſticia, &. 


And ſeveral other Forms, vid. Fitzh, N. Bi 
per totam. 6 Co. 11 VV 

| 20. oO : | | | pls J * 
* . 


22 The Office and Duty of Sheriffs, &c. 
Tr: what In a Juſticies, the Plea may be holden of 4c. 
Actions. compt; ſo of Admeaſurement of Dower, Admeaſure- 
ment of Paſture, when a Commoner puts in more 

Cattle than he ought ; ſo of a Writ of Covenant. 

Dali. 5 20. Finch 118. 

So Juſticies de Curia claudenda, that ie, where 
'a Man ought to incloſe bis Ground againſt his 

Neighbour” s Ground; ſo of Debt, for Money, or 

other Goods, and Detinue : So a Juſticies of Nu- 

ſauce, of Treſpaſs ; by Fuſticies of Treſpaſs, the 

Sheriff may hear and determine of the Treſpaſs by 

an Enqueſt of Twelve Men according to the Or 

der of Common Law: And the Plaintiff may count 

to his Damage of 20 J. or more. Vide Dalt. Sb. 

cap; £153 

Bur if it be vi & armis, or contra pacem, the 

| Sheriff cannot determine it; therefore that | is uſual 

ly omitted. 

Te Sheriff by Julticies may hold Plea 6f a Bond 
| of 1000 Marks, Cc. | 

Juſticies for 40.1. was held and determined be- 

fore the Under-Sheriff, in the Abſence of the She- 


Tiff ; and à Writ of Faux Judgment lies, and not a 


Writ of Error. > 2 Leon, 7. 34. 
Sheriffs Tourn. 


Vide Dal. F. chap. 105 
The Tourn is a Court be Record, holden before 
the Sheriff Magna Chart. c. 17. 
The Na- Teet is derived out of the Sheriff's Tourn, and 
ture of i it. aſter the Grant of this derivative Leet, the Sheriff 
in his Tourn is not to meddle in the Reach of this 
Leet, except in caſe of Negligence of the Leet, 
and unleſs it be where the Leet is forfeited into 
the King's Hands. 
If ons be under no particular man he i is within 
the, S Sherift s Tourn. : 
And 


5 
p 


Ch. 5. RN: Sheriffs Tourn. : 83 
And 2 Roll. Rep. 74. the Sheriff's Tourn is the 
ſupreme Leet of the County, and Neglects of the 


Leet are inquirable in the Tour. 


The Stile is, | stile. 
Vis 2 e Dom Regis tent apud L. coram 
Vicecom in Torno ſuo, &c. and not Torn Vic' tent 
die apud L.] Dalt. Sh. 319179. 
Or, Cur viſus Franc Pleg Dom” Regis apud B. 
coram Vicecom” in Torno ſuo, | and not Tornum Vice- 
com? tent, &c. for Tornum ni bil eſt niſi perambulatio.] 
The Form of a Warrant to proclaim or warn the 


| Sheriff's Tourn. Ibid. Dalt. 


The Tourn is incident to the Office of Sheriff. 
4 Rep. 33. Mitton's Cale, _ 


Place where, 


of the | Time when, Cc. 


The Juriſdiction is in reſpect } Things preſentable, 


| What Things are inquirable in the Sheriff's Tourn, Vide Dale. 


and what not. 1 ca. 106. 


Nothing ſhall be inquired beſore the Sheriff in / 392, & 
the Tourn, but Actions Popular, Common Nu- 


ſances, Affrays and Bloodſhed. 4 H. 6. 10. 


Aſſault made on a Man is not inquirable there, Aſſault. 
it being but a Tort to a particular Perſon, for which 
S ERS | 
Ihe ſtopping of Water, which is a Nuſance to Nuſances, 
the Country People, may be inquired there, for it 


| is popular: So of a Bridge. 4 H. 6. 10. 


They may amerce for Common Nuſances; and 


| fo may Stewards of Leets, notwithſtanding the 
Stat. of Marlbr. c. 18. PLES | 


They may inquire de Aſſiſa panis, and Cervitiæ Aiſa pa- 
non obſervata, by Stat. Walliæ in Magna Charta. nas. 
46 Coke. TREK 8 

If he find in his Tourn, that a Perſon hath e- Purpre- 


rected a Purpreſture in the King's Highway, he ffures. = 


= abate it, 29 Ed. 3. 21. 5. 
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84 The Office and Duty ok Sheriffs, 8c. 
In what What is preſentable in a Franchiſe; as Default 
Caſes the in repairing a Cawſey is not preſentable in the 
_ ben N Tourn, becauſe out of his Juriſdiction being in the 
1 in a Franchiſe: But if the Default be in the Lord for 
Fran- not repairing it, this may be preſented in the Tourn, 
chiſe, &c. becauſe the Franchiſe was firſt derived out of the 


Tourn. 10 H. 4. 4. 17 Fac. B. R. Loader and 


Samuell. 


Vide Dalt. c. 106. 


| IWhere and what Inguiſitions or Preſentments taken 

in the Sheriff's Tourn, ſhall be preſented to the 

Juſtices of Peace, and how they ſhall proceed upon 
them. Dt 


5 By the Statute of 1 Ed. 4. c. 2. the Preſentments 


| ſhall be by the Sheriff at the next Quarter-Seſ⸗ 
ſions, and there ſhall be inrolled; and upon this 


they aſſeſs the Fines and Amercements, and ſhall 


make Proceſs to levy it to the Uſe of the Sheriff 
Jones 3oo. Griffith and Bedle. Vide Dalt. Sh. cap. 
107. fol. 399. f 


Sheriff's Tourn, when” and where to be kept. 


By the Statute of 21 Ed. 3. c. 15. the Tourn 
ought to be kept infra menſem poſt Feſtum Paſcha, 
& poſt Feſtum Sancti Michaelis. 31 E. 3. cap. 13. 
Vide Dalt. Sh. cap. 105. fol. 390. 


Wi ho ſhall be amerced for not coming to the Sheriff's 


/ Tourn, or not. 


, Not a Baron; not Tenants in ancient De- 


Dali. 386. meſu. . 1 2 
I ſhall cite a Caſe or two as to Pleading in 


* 


tion. 


6244 
1 
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Actions about Amercements, for further Explica- 
| e 


ww =" 


Ch. 55 Sbherttits Courn. 


Treſpaſs for 1 a Bullock. Defendant ju- Caſes up. 
e Sheriff's Tourn held 12. on levy- 
fra menſem Paſche, (viz.) 18 Apr. the Plaintiff ing A 
was preſented for not appearing at the ſaid Tourn, ments. 
being debito modo ſummonitus, and amerced by 


ſtifieth; becauſe at 


the Jury, which was affeered by Four of the Ju- 


ty at 40s. And after, at the next Seſſions of the 


Peace, (viz.) 22 April it was certified and ra- 
tified by ſuch Juſtices of the Peace ; whereupon the 


Steward made a Warrant to 1 to levy it, and ſo 
ſold it. 


The Plaintiff demurs: | 

1. Becauſe the Defendant doth not alledge, 
That the Tourn. was kept infra menſem poſt Feſtum 
Paſchæ, but infra menſem Paſchæ, which may as 
well be before Eaſter as after. 21 Ed. 3. 15. 

2. Becauſe the Amercement is alledged to be 


| made by the Jury, and affeered by Four of the 


Jurors, where it always ought to be aſſeſſed by 


the Court, for it is a Judicial AR, and ſhall be 
affeered by the Aﬀecrers n Lib. Tutr. Aﬀecr- 


ment. 


119. 
3. That the Amercement was levied by the 
Defendant, as Bailiff by Warrant from the Stew- 


ard of the Court, where (by the Statute of 1 Ed. 
4) it is appointed, That no Fine or Amerce- 
ment in the Tourn ſhall be levied, unleſs it be 


certified at the next Seſſions of the Peace by In- 
denture, and enrolled, and by Proceſs made from 


the Juſtices to the Sheriff, Oc. Griffith and Bedle. 


Cro. Car. 275. 
Jae for the Plaintiff. 


10 Tief paſs, this Defendant juſtifies for an A- 


mercement 12 in the Sheriff's Tourn, and Excep- 
5 tions were taken to it: 


1. Becauſe he juſtified by Præcipe to him la w- 


fully granted, and faith not at what Place, 


"01 2. He 


—— 


86 The Office and Duty ok Sheriffs, &cc. 
2. He preſcribes for a Tourn to be heid, and 
doth not ſhew any, or what Eſtate. 


Preſcrip- And by Hutton, a Preſcription for a Tourn, in 


tion 2 a an Hundred-Court, by a Que Eftate, is naught, 


Que E. pecauſe it lies in Grant, and is not manurable ; 


fes. put he ought to have ſaid, That the King, and al 
they that were ſeiſed of the ſaid Hundred, have 
had, and from the Time, Oc. 
And per Cur, Except he ſhewed before whom 
the Tourn was held, it was naught ; and it ought 
to be holden before the Sheriff. 1 Brownl, 198, 
Daruey and Hardington. 
Oath of Alegiance to be taken every Sheriff's 
'Tourn, C. Magna Charta 73, 147, 148. 


Hundred-Courts. 
Vide ſupra Tit. Bailiffs. 


Hundred- It is derived out of the County-Court, for the 
Court. Eaſe of the People, as the Leet was out of the 
ourn. 
The stile is thus: 
Curia E. C. Mil, Hundredi ſui de B. in Comitat 
B. tent, &c. coram A. B. Seneſchallo ibid. | 
Vide Dalt. Sh. cap, 104. 
Vide plus 4 Inſt, 267. 
And the Forms of proceedings in this Court, 
vide e and I Vent. 400. to 412. 
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of the Origin! Proceſs in Real Aftions and Per- 
ſonal Actions, with the Retura',” as Summons, 
Attachment, &c. Of Mean Proceſs, what Ar- 

reſt by the Sheriff or Bail:ff ſhall be good, or not: 

Of the Bailiff 's ſhewing his Warrant: What Ar- 

© reſt is good as to the Time of the Arreſt; before 

or after the Return, in reſpett of the Perſons ar- 
reſted, who. are previleged or protected from Ar- 

" reſts or not, in regard of Perſons, Courts, Debts, 
Kc. by, the Statutes 7 Annæ aud 12 Georgii. 

' Where Atreſts ſhall be lawful or not, in reſpett of 

= the Warrant. Of Warrants to Special Bailiffs or 
known Bailiffs;: Of Pledges de Proſequendo. 


} 


Of Original Proceſs. 


rr ET it be obſerved, that regularly Writs are Writs 


LL directed to the Sheriffs or Coroners, but in how di- 
ſpecial Caſes to the Plaintiff himſelf, or to others ; rected, 


; 21 : and tO 
to the Party, as a Prohibition, ze exeat: Regnum; to whom: 


* 4 > 4 


« 


be directed to the Serjeants of the Mace, i. e. where 


« 


mons, fo in all Perſonal Actions except in Treſ— Proceſs in 
paſs, and in that there is no Summons; but At- Real Adti- 
tachment and Diſtreſs, in a Real Action then“ 
Sheriff ſhall ſummon the Tenant upon the Land 

in Demand; but in Perſonal Actions the Sheriff 

mult ſummon the Defendant by bis Perſon: 

E . And 


| The Original Proceſs in Real Actions is a Sum- Original 
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88 The Office and Puty of Sterith, &c; 


Sum- 


Mone. 


And in a Pracipe there ought to be two Summo, 


| ners, i. e. two good ſubitantial Neighbours. 


If the Tenant be ſufficient, he muſt return two 
common Pledges for the Plaintiff, and chen 1 
Names of the Summoners thus : EAST; 


Reſpon.* A. B. vic cComit aaf plegi 


de proſequendo. 
To Doe. 
Kich. Koe. 
Summonitores infranominati, J. 8. the Defen. 
| dant. | . 
8 IF. Browne. 
5. Cook. 


But if the Tenant. ths Defendant) be inſuffici- 


aot, then the Return muſt be thus : 


Reſpons A. B. Vic com agen, 715 
4 braſeguend. "ai 
F Doe 


CASES, Roe, 


hr 8. 11 babet in Balliva 
mea per quoc 
nec oft invent in eadem. 


(ir it be! in any Real Action, or Aw any „ ARtion 
of Annuity, Debt, Covenant; or other Writ where 


I lieth) ; ; vid. New Ret. Breu. * 0, 4 I, 
Co 


If in Treſpas, it is thus # : 


* 
A M 


Infranominatus C. D. nibil babes is Balli. 


va mea, per qd Attachiari poſir, , nec eſt 
invent in Ba Hoe mea. 
S £3 Tf 


(or unde) ſummoniri 1 


„ 


except in an Attachment and in a Capias. 


GGG 


FRET: R * * e Fees * 
— * * — 


Ch. 6. Of Oꝛiginal P10cefs, ” %% 


If two Defendants, name them ; if more, 10 
H 


the two, & cæteri Defendentes infranominati ni 
babe nt. n 5 | 


45 | 
| 


If upon Diſtreſs chen thus: 


| 


Infranomi nat A. B. nihil hub in 1551 Diſtreſs. 
Tenementis & Hereditamentis infraſcriptis 


per quod ipſum diftriugere Poſſum. 
If the Sheriff will delay the Execution of the 


Writ, he may return it in "oy Manners. 


2. Infranominat J. S. non invenit mihi pleg. 
de proſequendo 3 ; for in all f Fecerit te Je: 


| curum. | 


The Sheriff is to take * or Pledges of 


© the Plaintiff, or Ae he 238 not execute the 
Writ, i | | 


2. Ihud PINE mihi Klibera? 7 (or mihi Turde. 
venit) adeo tarde, qd* illud exequi non po- 
| tui e e temporis. 


And the Sheriff may return tarde in every Writ, 


\ 


But theſe Returns muſt be true, or elſe the 


Sheriff is puniſhable. LOT 
Attachment is by Goods, and differ from an Ar- Attach- 
reſt which i is only f the Body of a Man. ment by 
| | Goods. 
The Form of the Attachment WH ©" 


Pone per vadios & ſatvos olegios B. 14 be Attach- 
a Coram Ce. ad * A. de 12855 c. ment. 


$i Ok br | At- 


How by Attachment may be made by Pledges as well ay 
Pledges. by Goods, (ſcilicet) by finding Pledges or Sureties 
to appear. . The Pledges ſhall not be bound in any 
Sum, as Mainpernors are, and they ſhall be amerced, 
if he appears not. 

Where the Writ is, Poms per Foc & 1 
plegios, there, if the Sheriff find the Party, he may 
attach him by his Pledges; if he find him not, 
he may attach him by his Goods. Fitzh. Ret. & 
Vic. 57. 

By the For Offences. againſt the Crown which touch 
Body. Life and Member, the Attachment ſhall be by 
| the Body: 


16 the Defendant be atached by bis Goods the 
Return muſt be, | 


_ Either 
way. 


Goods. +4 D. infranominatus,. Atiachiatus eſt p er u- 


nam patellam pretij 10 d. If of * 
Things, ad valentiam, &c. Vide neu Retor, 
Brev. 146, 147, Cc. Dalt, Sh. 208, Oc. 


The 83 of the Return of 8 vid 

Dalton 233, 559, 
Diftringas. In Debt or Treſpaſs upon the Diſtringas, the 
Rank returned but 6 d. Iſſues, and was amerced 

or it 44 

Though the Words of the Diftriugas be aud di 
firing? per omnes Terras & Catalla fua in Balliva 
tua, yet the Sheriff | ought to diſtrain him but rea- 
+ +  Jonably, and not according to the Words of the 

Writ. Kiel. 117. 


Vide Dalt. Tit. Return of Writs, & Tit. Reror- 


4 Brevium, 


Mean 


90 The Office and Duty of Sheriffs, &c. 


ir 


Ok Mean Pꝛocets. 91 
Mean Proceſs. 


Mat Arreſt by the Sheriff or Bailiff ſhall be good 

| and lawful or not, either as to the Manner of 

B doings the Time, or in Reſpect of the Warrant or — — 
the Perſons arreſted. _ fs 


Ch. 6. 


As to the Manner: It muſt be by actual Touch- 
| ing the Body. See 1 Salk. 79. 6 Mod. 173. 
It's commonly ſaid, a known Bailiff need not ghewin 
| ſhew his Warrant, although it be demanded, nor a the War- 
ſpecial Bailiff without Demand: As to London, in rant. 
Mackally's Caſe it's ſaid, . the Serjeant need not to 
ſhew. his Mace, becauſe he is ſworn and known, 
altho' not to the Party. 9 Rep. Mackally's Caſe, 69. 

And yet in the Counteſs of Rutland's Caſe, it's 
W held a General Arreſt by a Serjeant, by ſhewing 

his Mace, and touching his Body with it, by ſay- 
ing, Sir, J arreſt you, is inſufficient, for he ought What the 
to ſhew at whoſe Suit, out of what Court, for Officer is 


what, and of what Return, that the Party may fo lay * » 
| and do. 


know what to do. 6 Rep. 52. Dalt. 110. Po 

= Where the Sheriff doubting a Reſcue, .cauſeth © 
e the Serjeant of the Mace to arreſt one firſt on an 
d BY Action of 100 J. entred in London according to 


Cuſtom, and after the Sheriff arreſts him by 

Cap. ad ſatisfac', this is unlawful,. and the Ser- Puniſhed 
jeant was ſeverely puniſhed, and the Court diſli- dn 
ked ſuch feigned Actions. againſt Law. 6 Rep. gn 
Dal Eb i ors ok 4 2 T 

The Sheriff muſt not diſpute the Authority of No diſpu- 
the Court, tho' the Proceſs be erroneous, Vide in-ting Pro- 
fra, & Dale. 104, 106, 107. | „ 

If the Officer comes to arreſt a Man, and he fli- When. , 
eth, the Officer may purſue him and take him in the Party: 
another County, but he cannot beat him, &c. be- flietn. 
cauſe he was not arreſted: If after the Arreſt of the 
Re cha CA ene armies 


* 


N 
92 The Otkice and Duty of Sheriffs, &c. 
| Bailiff he flieth, or draws Weapon, he may. 2 Ed. 
*. Dutt. n FF 
Special If a Special Bailiff, by Force of a Warrant on ; 
Bailiff ar- Cay;as in Proceſs, enters into the Houſe of J. $ 
78. , the Door being open, and there takes J. D. againſt 
Strangers whom the Writ is, the Proceſs is well ſerved as to 
| Houſe, J. DO. and all Strangers: Aud if any Stranger reſcue 
him, he at whoſe Suit he is arreſted ſhall have 
Action againſt him, 2 Roll. Abr. 277. Hodges and 
Mark's Cafe. - 5 
A Capias was returnable on All- Souls Day, 
Dies Fu- which is non dies Juridicus, which the Sheriff 
ridicus. returned, and fo let the Party go; per Cur”, it i; 
a bad Return; the Writ was good, and the De- 
taining of the Party on it lawſul, and he was com- 
manded to bring him into Court. Poph. 205. 


| hs to the Time. 


If the Sheriff arreſt a Man before a Writ to 
Fun, him delivered, it is a Treſpaſs; yet in the Pleading 


the Writ he need not ſay, that the Writ was delivered. Me. 


delivered It ſhall be intended that the Bill of Middleſen 
Was delivered to the Sheriff before the Arreſt, Þ 
and before the Warrant made: For the Arreſt Þ 
being after the Profecution of the ſaid Bill of | 
_ Middleſex, and it being ſaid in the Plea, that the 
Intend- Bilt was proſecuted, per quod the Sheriff makes 
Pleadino, his Warrant, it ſhall be intended to be delivered to 
aß“ the Sheriff before the Warrant made: And if it 
weee not ſo, the Plaintiff ought to have ſhewed it 
in bis Special Replication; but he having demurred 
co it, has loſt the Advantage. 

Jadifica- Vide 3 Lev. Rep. 93. & Lev. Ent. 193. Defen- 
won. dant in Treſpaſs juſtifies under a Warrant upon 
an Attachment out of Chancery to the Sheriff, Cc. 
The Plaintiff traverſes, That the Writ mo we 

N N Iver 


livered before the Battery; Defendant rejoins, it 

was delivered the 27th of May, and before the 
Arreſt he had no Notice but that it was delivered 
8 to the Sheriff; Plaintiff ſurrejoins, That before 

6 the Arreſt the Writ was not delivered. The De- 
i fendant rebuts, that he had no Notice as before, 

» and tenders Iſſue; and the Plaintiff demurs; and 
by the Chief Juſtice and the whole Court, Judg- 
1 nent was given for the Defendant, 0 ; 
: For firſt, It is not material, if the Writ be deli- Delivery 
vered to the Sheriff before the Warrant and Arreſt, wen angel 
ſo long as in Truth there is a Writ, which warrants fore Ar- 
the Whole. Secondly, There being a Writ, and a reſt, ſo in 
Warrant upon it, the Bailiff ſhall not be charged Truth _ 
for executing it, for he is not Privy, neither had 3 
Notice of the Time of Delivery of it to the She- N ko 
Writ, and he had tendred an Iſſue of the Notice not given 
which the Plaintiff had refuſed to accept. toOfficer. 


W Sante Irini. (which is in the 10th of Ju1y) che Day 
comes to the Sheriff to arreſt J. S he may arreſt of Return 
him on the ſaid toth of July. 2 Roll. Abr. 3 78. good. 
May and Hoper. So a Capias in Proceſs may be 


i 


: executed the Day of the Return. So a Capias ad 


Fi ati sfaciend'. But N 5 | 
6 Þ TR. 4 5 upon a Capias in Proceſs, may not gut not 
x e Party after the Day of the Return, and after, and 


before the quarto die poſt; as if the Writ be re- before 
turnable Octab Pur, which is the 9th Day of Fe- the quar- 


5 bruary, and the Sheriff arreſt him on the 10th Day, io 4e pf 
1 the Arreſt is ill; for the quarto die poſt is but a Day | 


Jof Grace, and the Party may appear before that Day, 

if he will, 33 H. 6. Siderfin 229. Ellis and Jack- Office 
on. And tho' the Sheriff may return his Writ af- n, Ar- 
ter, yet his Office quoad Arreſting is determined on reſting 

A the Eſſoin-Day, ſo that Dalton, 2. 116. is not Law. zd - 
i Keb. 718. meſme Caſe; 721 tte Fe 


If a Latitat returned die Luna prox" poſt cras' Arreſt on 


5 +. a6 N * "EY J 
e. 
e 


94 The Office and Duty ok Sheriffs, &c. 
8 An Arreſt in the Houſe, the Door being open at 
ſix of the Clock at Night is good enough. 
Sunday, By an Act Anno 29 Car. 2. none can be ar. 
reſted on Sunday, except for Treaſon, Felony or 
Breach'of Peace. 29 Car. 2. c. 7 
When on But by a late Act 5 Annæ Reginæ, c. 9. for the 
a Sunday. better Preventing of Eſcapes out of the Queen e 
Bench and Fleet Priſon; It is enacted, That i MF ? 
ſhall be lawful to apprehend and take upon the 
Lord's Day any Perſon or Perſons, by Virtue of 
any Warrant or Warrants granted in Purſuance of 
this or the former Act. 1 Ann. Se. 1. Stat. 2. c.). 


In Reſpect of the Perſons arreſted. 


As if he arreſt one Perſon for another, and one 

that ought not to be arreſted on the Account of Mt © 

Protection or Privilege. e 

Miga- The Sheriff had Proceſs againſt one Adderley, IM ! 
king the and he took one Adderby; if he were known by BF . 
| Perſon. one Name or the other, it is good, alir' not, Moor “ 
407. n. 548. Oy. | e ar 

He ought If the Sheriff executes a Capias, and there is no 


2 "© Original to warrant it, he is excuſable; but he mult B 

Norte «take Notice at his Peril of the Perſon and Goods 

the Per- that he arreſts, for he is not to examine whether the 15 
u 


ſon, Sc. Original be ſued out or not: But if he arreſt 
J. S. inſtead of J. N. he does it without Warrant, th 


Dalt. 112. The pe 
Perſona- Capias againſt G. and E. B. affirms himſelf to the 
ting an- be G. and is taken, yet this ſhall not excuſe in falſe the 
other. Impriſonment; the ſame Law of a Commiſſion f G. 


Rebellion. Hardr. 323. Thurbane's Caſe. | 
And note, Where there are two Sheriffs, the Ar- 
reſt or Negle& of one, is the Arreſt or Neglect of UP! 
„ DOE. "1 SHR 1536 ye oo ey 4 
: |: 0, | =” 


0.6. Ot privileged Perſons, | 


a, W 9 „ a age * 
v ä 3 r k : 
1 1 
1 


As concerning W or aa Perſons, let us 
ſee who are privileged from Arreſts or uot. 


Here I ſhall briefly ſay rolerking of a Non Non omit- 
| omittas; of the Office and Authority of the She- -. 


riff on it. Vide Dalt. 183, 463, 464 
Stat. . 2. c. 39. gives it: For when Bailifls By W. 2. 
of Liberties had Return of Writs, upon a Man- c. 39. 


date to them, they would do nothing Now a 


Remedy is given by this Stat. commanding the 
Sheriff qd* non omittat propter aliquam Libertatem, 


quin exequetur Præceptum ae Regis. 2 Inſt. 
| 457. And 


If a Bailiff make an inen Ras a Non When. 
omittas ſhall be granted. 2 Rol. Rep. 336. 
Attachment is a Non omittas in it ſelf, ergo the Attach- 


& Sheriff may break the Houſe to take the Perſon. mene. 
1 Rep. 18, 33. 5 Kep. 92. | 


Form of Pleading Non omittas, Cap” ad ſatifa- 


ciend', and on Mandavi Ballivo, Return, Arreſt 
and Eſcape. Vide 2 Sand. 98. 


Pleading Non omittas, Fieri fac upon Mandavi 
Ballivo returned. 1 Sand. 304. 

Peers of the Realm are privileged ; fo Dutcheſ Peers. 
ſes and Counteſſes by Diſcent or Marriage; 
but as in the Counteſs of Rutland's Caſe, there 
the Sheriff was excuſed by the Writ, tho it ap- 
pears in that ſhe was a Counteſs. Co. 6 Rep. For 
the Officer ought not to diſpute the Authority of Officer 


the Court: For Cap' upon Contempt, as Reſcous, not to di- 
Cc. lies againſt a Peer. Dalt. 104 Dy. fo. 60. 9 ſpute, Hc. 


Co. 68. & 10 Co. 70 & 76. Finch 103. 

The Body of a Peer may be taken in Execution 
upon a Statute, if he had not Goods nor Lands 
extendible. Dalt. 105. ; 
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Miniſters in the Church are privileged fiom 


VO Y. Arreſt. Artic. Cler c. 3. 1 R. 2. c. 15. 1 Maria, 


c. 3. So are Ambaſſadors and their Domeſticks and 

Members of Parliament. Vide poſt. 1 
Arreſt in One that is not privileged from Arreſt, by Rea. 
Weftmin- ſon of his Attendance upon his Buſineſs in 
each ſome Court of Juſtice, or ſome other Way privi- 

leged, by ſome ſpecial Rule or Ordef of Court, 


may be arreſted in Weſtminſter-Hall, though the 


Court be fitting there. Pract. Reg. 73. Vide eund. 
Tit. Privilege. | 1 

Wiliſbire, Under-Sheriff, was impriſoned by the 

Servant Lord Chamberlain for arreſting Sir George Haſtings, 

may. Servant to the King, upon a Cap Utlagat. Litt. 

Re p. 65. Wiliſbire's Cale. 2 T0 | 

Udon a Per Cur', He may well arreſt him, for it is at the 


Cap. Ur. Suit of the King himſelf, and he is ſworn to ſerve 
it. And by all the Judges of England, he who 
procured the Commitment of the Under- Sheriff 
ought to pay all the Charges and Expences. And | 


it is adjudged in 1 Keb. 40. The King's Servant is 

not ſo privileged from Arreſts, but that the Sheriff 

ought to return his Writ, unleſs he ſhews his Pri- 

vvuilege on the Arreſt. „„ 

Queen's The Queen, or Queen Dowagers Servants are 
Servants. not privileged. Sed vide poſtea, & 1 Lev. 152. 

It ſeems they are privileged from Arreſts without 

Leave, but that they may be outlawed, Vide Prat. 
Reg. 504. Tit. Privilege, „ 

Where In the King and Moulton's Caſe, the Court de- 

Notice clared their Opinion to be, That none of the 


ought to King's Servant's in Ordinary can be arreſted with- 


—_ the out Notice firſt given to my Lord Chamberlain, 
Cham. Who cannot privilege any perpetually, but in con- 
berlain, venient Time muſt either remove ſuch; or make 
them pay their Debts; but if the Bailiffs, without 
Notice, do arreſt any ſuch, the Meſſengers 2 
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J. ddt Vrtoiteges. "Wo eckions. 
Lord Chamberlain cannot reſcue the Priſoner by 
Letter (the Arreſt being lawful), nor by: Warrant, 
but the Party is pu uniſhable for his Contempt, 
for no Man can know the King's Servant by 
his Face, but he may ſhew bly: Privilege on the 


Arreſt. 8 


They "I conceived the Nin of my Lord His War: 


Chamberlain to the Meſſenger, to take all Perſons rage Su 
ſt 


that detain ſuch Priſoner, is a Reſcue and again 
Law, and is to be only againſt the Plaintiff that 
ſued, for the Bailiffs had the King's Warrant to ar- 


reſt, and had no Notice before the Arreſt that he 


was the King's Servant. This was Sir George Ha- 


milton's Caſe, one of the Privy r 2 Keb. 3. 


Pract. Reg. 70. Tit. Arreſt. 
If a Parliament-Man be arreſted on Mean Pro- Parlia- 


ceſs, or taken in Execution, it's proper for the . 


Parliament, when they meet, to diſcharge him; 


ö for in Sir Richard Temple s Caſe, the Juſtices 


doubted whether they could do it or not. Tuiſ- 


Len demanded why he did not ſue his Writ of Pri- 


vilege out of Chancery upon the Return of his 


Election. Siderfin 42. 2 Keb. 3. Sir Rich, Temple: $ 
Caſe. Vide Dyer 60. 


Clergy-Men called to the Da , and 


| their Servants, have the fame Privilege as Parlia- 
ment-Men have. Finch 140. Dyer fo. 60. eundo, 
morando & redeundo. Stat. 8 H. 6. c. I. 


By the Court of Chancery one was dicharged Oban 


from an Arreſt, being done as he came to put Privi- 
in his Anſwer. 1 Rep. in Ch. 92. & p. 22. There lege. 
is a Chancery Privilege from Arreſt, and Privi- 

lege in other Courts for Officers and Attor- 

| nies. Vide Pratt. —_ Tit. . and N 


Dalt. 114. | 
As to protections, he 24. Inftit. pag. 56. upon ProteQi- 
Fat. 33 Ed. 1. Cc. is very full. All Protections ons. 


that are not legal, which appear not in the _ 
| ter, 


The Offfce and Duty of Sheriffs, &c: 


ſter, or warranted by our Books, are expreſly 3. 
gainſt the Branch of Magna Charta. 1 Iuſt. 131, 
Nulli differemus juſtitiam. As a Protection under 
—_ the Great Seal granted to any Man, directed to the 
_ Sheriff, &c. commanding him that they ſhall not 
Þ| arreſt him during a certain Time at ſuch a Mam: 
Suit, which hath Words in it, per Prerogativan 
| quam nolumus eſſe arguendam. 2 Inſt. 56. This Pro- 

tection was adjudged to be void. OO 
_ 7 Note, By a late Act paſſed 7 An Reg. it is en- 
No Writs acted, That all Writs and Proceſſes at any Time 
io arreſt ſued forth, whereby any Ambaſſador, &c. received 
an Am- as ſuch by her Majeſty or Domeſtick, or Domeſtick 
1 » Servant of ſuch Ambaſſador, may be arreſted, &. 

3 ſhall be deemed null and void. e 

„ uhat any Perſon ſuing forth any ſuch Writ, and 
Puniſh- a Attornies, &c. and Officers executing of the 
nk ſame, being convicted by Confeſſion, or by the 
ſhall fue Oath of one Witneſs before the Lord Chancellor, 
them out, the Chief Juſtice of the Queen's Bench and 
Sc Common Pleas, or any two of them, ſhall be 
deemed Violaters of the Laws of Nations, C 
and ſuffer ſuch Pains, c. as the Lord Chancellor, 
1 Oc. ſhall judge fit. . = | 
8 peorfons But no Merchant, or other Trader within the BF 
=_ not to be Defcription of any Statutes againſt Bankrupts, in 

rotected the Service of any ſuch Ambaſſador, &c. ſhall 
by him. have any Benefit by this Act, and no Perſon 
© ſhall be proceeded againſt, for the Arreſting the 
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Servant of any Ambaſſador, &c. unleſs the Nam 

His Ser- of ſuch Servant be firſt regiſtred in the Secre- 

vantsto tary of State's Office, and tranſmitted to the 

* Hg Sheriff's of London and Middleſex, who ſhall hang MY 

100, up the ſame in ſome publick Place in their Office, * 

 whereto all Perſons may reſort, and take Copies { 
without fee. 


The 


Ch. 6. Pꝛivileges. Pꝛotections. 88 

That this Act ſhall be allowed in all Courts of This a 
this Kingdom, as a Publick Act; and all Judges, Cc. Publick 
are to take Notice of it, without ſpecial Pleading ;*** 


and all Sheriffs, Bailiffs, Cc. are to have Regard to 


| this AR at their Peril. | 
Note alſo, That by the late Statute for preventing 12 Georgii. 


frivolous and vexatious Arreſts, tis enacted, 


wy That none ſhall be held to ſpecial Bail, on 
any Proceſs out of a Superior Court, where the 


| Cauſe of Action is not 10 J. or upwards ; nor out 


1 


| of an Inferior Court, where it is not 40 5. or up- 
Wards. | | 


2. That in all ſuch Actions under 10 J. or 40 5. 


(it the Plaintiff proceeds by way of Proceſs) he 
| ſhall not arreſt the Defendant, but ſerve him per- 

W ſonally within the Juriſdiction, with a Copy of 

che Proceſs. _ 5 


g | | 
3. That if the Defendant appears not at the 


W Return of the Proceſs, or within four Days after, 
W the Plaintiff may (on Affidavit made and filed (gra- 
tic) in the proper Court of ſuch Service) enter a 
= common Appearance, or file common Bail for the 
= Defendant, and proceed thereon, as if the De- 


fendant himſelf had done the ſame. 
4. That where the Cauſe of Action is 10 J. or 


F 40 6. or upwards, Affi vavit is to be made and filed 


of the Truth thereof, before ſome Judge or Com- 


miiſſioner of the Court whence the Proceſs iſſues, 
or before the Officer, who fhall iſſue it, or his De- 
puty, for which 1 s. only (beſides Stamps) ſhall be 


Paid : And the Sum to be endorſed on the Writ 


or Proceſs, for which the Sheriff or Officer ſhall 


take Bail, and for no more. 
5. That if any Writ or Proceſs iſſues for 10 /. 
or upwards, and no ſuch Affidavit and Indorſement 


be made, the Plaintiff ſhall not arreſt the Defen- 


2 dant; 


100 The Otter and v Duty of Seri &cc. 


dant; but proceed as where the Cauſe of Action 
is under 10/. or 40 s. ut ſupra, © 

6. That Judges of inferior Courts may proceed 
in Suits not exceeding 5 /. though there may be 
other Actions there entered, wherein the Plaintiff's 
Demands againſt the Defendant exceed the ſaid 

Sunroof 4. - 

7. That Perſons convidded of Perjury, Forgery, 
Subornation, or (Barretry, practiſing as Attornies 
or Sollicitors in any Court, the Judge thereof may 

on Complaint or Information examine the Matter 
in a ſummary Way in open Court; and if it ap- 
pears he has offended contrary: to this Act, may 
cauſe him to be tranſported, c. 
8. This Act not to extend to alen and to 
continue for five Years ; and thence to the End of 
the next Seſſion of Parliament. 


In re pet if the Warrant, what is fix or not to 
| Juſtify Arreſt : Or where Arreſt ſhall be lawful 
or juſtifiable by Force of a Warrant or not, and 
where it's good without ſhewing the Warrant. 


Warrant A Warrant made to three ins & divifim ; 
to Three. this being a Warrant for Execution of Juſtice, may 
be ſufficiently executed by Two. 2 Rol. Rep. 137. 
White and M. Ujher. 
To Four. So a Sheriff makes a Warrant to Four, & cuili- 
Let eorum, quod ipfi caperent: Two of the Four take 
| him, it's good. Telv. p. 25. King and Hobs. 
Diverſity. For Warrants of this Kind are not to be re- 
ſembled to Warrants of ee to make or 
take Livery. 
A Warrant to Two Men jointly to arreſt ano- 
ther, either of them may do it. Co. Litt. 181. 
Vide Cro. El. 913. meſme Caſe. HER 


IG Two}. 
. jointly, 


_ 


* a - ——_— | " : 


Ch. 6. | Paivileges, Protections; 101 
he Sheriff upon a Bill of Middleſex makes Mbſneſmer 
bis Precept to the Bailiff of Meſtminſter to arreſt & —— 
J. Ferrers, Kt. ubi revera he was not Knight, but 
| Baronet, this was not a good Warrant ; 5 and the 
= Deputy-Bailiff being killed by Sir John's Servant, Officer 
it was not found Murder in the Servant, becauſe killed. 
his Warrant was not good ; and upon the Trial 
| | he was 3 Jones P. 346: 7 he King and 
Ferrers. 
The Sheriffs Bailiffs cannot execute a Writ di- Bailifs, 
reed to the Sheriff without the Sheriffs Warrant, 
and if he do, he is liable to an Action. 
If the Writ comes out of the King's Bench, then Return 
the Warrant muſt be, Ita d habeam Corpus ejusin R. B. 
coram Dom Rege, Kc. 1 
If out of the Common Pleas, then it muſt be In C. B. 
Ita qd' habeam Corpus ejus coram Juſticiariis Dom 
Regis, &c. | 


Where the Warrant ought wo 15 Hewed, or not. 


If three Writs of Capias in | Proceſs at the Suit AGeneral 

of J. S. againſt F. D. are directed to the Sheriff, Arreſtup- 

and the Sheriff make three Special Warrants to one on Three 

Special Bailiff, and he comes to J. D. and arreſts Warrant 

him generally, without ſhewing him in what 

Action, neither is it demanded of him ; but pre- 

ſently upon the Arreſt, a Stranger reſcues him ; 3 

Action on the Caſe lies againſt the Stranger for all 

the Three, for this was an Arreſt in Law upon all. | 

Trin. 16 Jac. Hodges and Marks. = 
So if the Writs and Warrants were at the Suit Reſcue. | 

of Three ſeveral Perſons, and the Bailiff arreſts him 

generally, as before; for this is a good Arreſt for 

Al, grey; all ſhall have Actions for the a 

H 3 — He | 


| 


102 The Office and Duty of Sheriffs, &c. 
When to He is not bound to ſhew his Warrant at firſt, 
be ſhewn. or to ſhew at whoſe Suit it is, before he had 
peaceably ſubmitted to the Arreſt. Cro. Jac. 15. 

„ = Ee 

Ought to But in the Counteſs of Rutland's Caſe it is hol- 
| . den, when the Sheriff or other Perſon by his Au- 
ang — thority arreſts another, he ought upon the Ar- 
" ?* reſt to ſhew at whoſe Suit, out of what Court, 
for what Cauſe, and when the Proceſs is return- 
The Rea- able, to the Intent that if it be upon Execution, 
Jon. he may pay it, and free his Body, or agree with 
the Party, or put in Bail according to the Law, 
and to know when he ſhould appear. This is 
meant after a peaceable Submiſſion. Cro. Reports, 
the Caſe of Hodges and Markes thus, which is a 
leading Caſe in the Point. But when the Party | 
makes Reſiſtance or flieth, he need not make ſuch 
Declaration. Dalt. 110. Rs ES 

Where The Bailiff who had two Warrants againſt 
the Offi- one, at the Suit of J. S. laid his Hands on him, | 
bon and having both the Warrants in his Pocket, he 
in his ts aid, I arreſt you by Force of a Warrant I have; | 
Pocket, but did not ſhew it him, nor had it in his Hands, 
nor told him at whoſe Suit. (This was not a 
Bailiff conus.) 353333 
Defen- The Court reſolved, r. This Arreſt without 
dant ſhewing the Warrant, and telling at whoſe Suit, 
2 to till the other demanded, is legal. 


— 2. This Arreſt without having the Warrant in his 


Hand, and having both Warrants about him, is well 
enough, though he did not ſhew by which of the 
Warrants he arreſted him. For he being under the 
Bailiff's Arreſt, is in Cuſtody there for all Cauſes, 
for which the Sheriff had made his Warrant againſt 
him, though the Sheriff or Bailiff do not mention 
any ſpecially, 1 | "vg 


e _ And 


A | \ 
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And Roll C. J. in another Caſe, took this Special 
Difference; 2 eil Bailiff is bound to ſhew Bailiff 
dis Warrant to the Party whom he is to arreſt, —— 

otherwiſe the Party arreſted is not tied to obey * 
him; but he is not bound to ſhew his Warrant to 
a Stranger. | * | 8 

But a known Bailiff, i. e. one that is common- A known 
ly known, is not bound to new his Warrant to Bailiff. 
ay. 875 

4 ſworn and known Officer (be he Sheriff, Sworn 
Under-Sheriff, Bailiff or Serjeant) need not ſhew Officer 
his Warrant, yet upon the Arreſt the Officer 
ought to declare the Contents of the Warrants, at 
upra. | 
5 Officer arreſt a Man before he has a Warrant, Arreſt be- 
and afrerwards procures a Warrant, yet the firſt fore War. 
Arreſt was unlawful. Dale. 111. | klant. 

So if the Officer do make a Warrant for Sum- On aSum- 
mons or Arreſt, not having the Original Writ or mons. 
Proceſs warranting the ſame, if it appear to the 
Judges, they ſhall commit the Offender to the Gaol 
till he has paid 10 J. to the Party grieved, and 20 J. 
to the King. But a Capias without Original, is Ch 
ſufficient Warrant to the Sheriff. 43 Eliz. cap. 6. 


4 


1 Fac. c. 25 Dalt. 111, 112. 
Of Pledges de Proſequends. 


| The Reaſon of Pledges in Actions is, 1. Securi- TheRea- 
ty for the King's Fine. 2. For the Benefit of the ſon of 
| Defendant, if Judgment be given againſt the Plain- Pledges 
tiff. Taking of Pledges is to the Intent that the 
Party Plaintiff ſhall proſecute his Suit. 
The Sheriff was at Election (formerly) whether 
he would ſerve the Writ or not, if the Pledges 
were not found ; but now it's held, they may be 
found hanging the Writ: Formerly if the Plain- 
. H4 riff 


104 The Office and Duty of Sheriffs, &c. 
tiff ſued one unjuſtly, the Judges would amerce 
| the Plaintiff grievouſly, till the Statute of Mode- 
rata Miſericordia was made. 3 Bulſt. 277. Dr. Huſ- 
ſey and Moor. Prat. Regiſt. 484. ST | 
jeofail. Now if no Pledges be returned, it's not aided by 
- Stat. 18 Eliz. which aids inſufficient Returns, but 
not no Returns; and therefore the Perſon againſt 
whom to have Judgment is not returned, for the 
Judgment ought to be againſt the Plaintiff and his 
Fledges, and ſo this is no Return. 1 Roll. Rep. 
447; But: ſee after. 5 
Upon O- If upon the original Writ Pledges be not re- 
riginals. turned (becauſe the Writ commands that if Pledges 
be found, that then, Oc. and it is to the King's |} 
Diſadvantage if Pledges be not found at the Loſs 
of his Fine) it's Error. But the Sheriff may make 
Replevin without Pledges finding, and it is at the 
Sheriff *'s Peril if he doth not take Pledges. Vide 
ſupra Tit. Replevin. Cro. Car. 594. Tregooſe and 
Winnele. . OTE : 
In B. C. Pledges muſt be endorſed on the Ori- 
riginal, though they may be filed at any Time after 


the Return thereof. 2 Keb. 299. Hedges's Caſe. | 

Vide plus ſub titulo Replevin. Vide ſupra ſub | 

titulo ſur Summons and Attachment. | 

King or Neither the King nor Infant ſhall find Pledges, IM « 

| — for no Amercement ſhall be upon their Default ; 

Fleders therefore it were in vain for them to find Pledges. 

0% e e E 

Prece- Scire fac againſt the Sheriff for taking inſuffi- ] 

dent. cient Pledges. The Form of the Sheriff's Return- 
ing, that he had attached the Defendant by 

Pledges. Hutt. p. 77. Trevor and Michelborn. 2 1 

err e . 

Nota. Vide Dalt. Sh. 209, 2735 409, 433z 438. | | : 
| 1 Sed vide late Act for Amendment of the Law, 

Am. 40 5 Ann. cap. 16. That no Advantage or Ex- 0 


ception 


W cer or Plaintiff in the Suit. IN. B. 102. 
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Ch. 6. Of Pledges de Pros. © e 
ception ſhall be taken for the Default of entring 
Pledges upon any Bill or Declaration. 


Here it may be proper to abfrvs ſome Things 
concerning the Diſturbance made againſt Officers 
in the Execution of Proceſs 85 by Adee of 


Law, vix. 
22 for tek the Proc of Law, 


An Action of the Caſe will lie againſt him that For hin- 
ſhall hinder, diſturb or prejudice one that hath the dring one 
Franchiſe or Liberty of the Execution and Return in bis 


of Writs and Proceſs in an Hundred or other Place. 3 
5 " 


F. N. B. 95. Reg. Orig. 103, 104- 
So if a Man be diſturbed to take the Profit of 


his Office. 1 Cro. 548. Poph. 141. 

So againſt him that ſhall diſturb an Officer in the To attach 
Execution of his Office; as in the attaching and hav ogg 
diſtraining of Goods, and lieth either for the Offi- © 


So if one hinder an Officer in doing of Execu- 83 3 
tion in his Office at my Suit: As where the She- ing Exe- 
riff ſhall come to another Man's Houſe, where cution in 


the Goods of the Defendant are, and the Door the Houſe 
of aStran- 


of the Houſe being open, another Man, not the ger, Ofc, 
Owner of the Houſe, doth ſhut the Door. and 

keep him out: Or the Owner of the Houſe, or 
another Man ſhall convey away the Goods, and 

prevent Execution, I may . an Action againſt 

him. 

But if a Man do ſo in bis own Houſe, or to 
prevent the Execution of his own Goods, no | 
Action. will lie. 5 Co. 91. 1 Cro. 308, 309. Wood's 
Caſe. Vide poſtea. wok hy 

So if I have an Execution againſt the Goods J. F. * 


of J. S. and he hath Goods in 1 Houle of K. L the Houſe 
and of K. L. 


1086 The Dfffce and Dutp of Sheriffs, &c; 
5% and the Sheriff comes to the Houſe, and tells K. Z. 
who he is, and wherefore he comes, and deſires 


bim to open the Doors to him, and he keeps him 


out that he cannot do Execution, I may have this 
Action againſt K. L. 5 Co. 93. = - 
For con- So if an Officer be coming to arreſt a Man, or 
veying a attach his Goods at my Suit, and another Man con- 
way the vey away the Goods or the Perſon, fo that the 
Goods } Officer cannot do this Work, I may have this 
3 Action. F. N B. 102. 21 H. 7. 30. 18 Ed. 3. 3. 
But it was agreed, That upon a Ca' Ss the 
. heriff may not break open any Man's Houſe 
may not to make Execution, but he is puniſhable for it; 
break o- but upon a Capias U:ligatum he may enter any 
pen a Man's Houſe to apprehend him; for no Place 
Houſe, Oughe to protect him againſt the King: But whe- 
JOY ther he might upon a Fieri facias, or extend: facias, 
break the Houſe of any to make Execution, was 
doubted ; but no Doubt, if the Doors were open, 
he might enter, for the Law gives him Authority 
| thereto; as an Executor may enter to take Goods 
leſt there by the Teſtator. 1 Cr0! 908. inter Sey- 
man and Gre bam. 


For ſhut- Which Action was brought againft the Defen- 


ting bis dant for ſhutting his Door, and hindring the She- 


Door, aadriff to ſeize the Goods of G. B. in his Houſe, 


[ And Fenner and Telverton were of Opinion, That 
riff to the Goods being in the Defendant's Houſe, who 
ſeine is a Stranger to the Execution, he is not bound 
_ to take Cognizance of the Sheriff's Intent in 
coming to make Execution, and his ſhutting the 
Door was awful; and altho* there was Loſs to 

the Plaintiff, yet it was dampuum fine injuria : And 


it appeared not that the Goods of the Cognizors 


which were in the Defendant's. Houſe, came 
thither; and if they were taken by the Defen- 
dant as a Treſpaſſor, the Party, whoſe Goods 

WE © : they 


wo 2 by 3 
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they are; or the Sheriff upon Execution may 
come within the Houſe, if the Door be open, to 
ſeize them, becauſe the Deſendant had them by 


unlawful Means. 


But if the Defendant had taken them by Jaw- Alte 
ful Means, viz. by Bailment or otherwile, neither 5 — 8 


the Party himſelf, nor the Sheriff, can come with- danttakes 


in the Houſe' to ſeize them ; and therefore the in Goods 
ſhutting the Door was no Caule of Action for the by lawful 


Plaintift. Means. 
To this i Nliams agreed in omnibus, and that 2 


the Sheriff might not break any Man's Houſe to r ho 
make Execution, unleſs in the Caſe of the King, not "mat 


or for a Contempt ; and thereupon Judgment fora Houſe 


the Defendant. to make 
Note, If the Shertff”s Officer only touches the Executi- 

Party againſt whom the Proceſs is, with the End o 

of his Finger, Cc. tis an Arreſt, and he may 

break open the Houſe to neg him. 6 Med. 173. 


| Farſl. 8. 


But if the Bailiff only ſhew his Warrant, and pro- 
nounce the Words of Arreft without touching the 


Body, in that Caſe he cannot break the Houſe to 
take him ; and if he does he is a Treſpaſſor. ibid. 


1 Sal. 79. | 
Where and in what Caſes the Sheriff or his Of- 


ficer may break open the Houſe, or not, ſee Cro. 
Eliz. 753, 908, 909. Cro. Car. 386, 544: Cro. 
Fac. 280, 486, 556. 5 Co. g1, &c. 6. 126. 
9 Co. 66. 11 Co. 82, 12 Co. 131. a ale. 146. 
Telv. 28. Hob. 62, 263. 2 Roll. 294. Owen 63. 

1 Roll. 182. Golds. 79, 233. 4 Leon. 41. 1 Jon. 
429, 430. Hard. 2. Stile 447. Moor 406. Dyer 
12 Pal. 53.1 Mod. 286, DO 17s 327, 342- 


th, 79 . 
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CHAP. VII. 


Of Bail. Of ſpecial Bail. Who ſhall take Bail, 7 
or not. Of Bail-· Bonds. Explication 4. 23 H. 6. f 
c. 10. The Defign of the Statute. The Form to b 
Be obſerved according to the Statute. What Obli- 4 
gations and Conditions are within the Statute, or b 
wot. In reſpect of the Perſons and Officers to 0 
whom they are made. In reſpett of the Form, J 

of the Courts, and of the Sureties. The Meaning 
of the Words colore Officii. Of the pleading i 


the Statute of 23 H. 6. And when and howto il 
be pleaded. What Appearauce to a Sheriffs 
( 


Bond is good, or not. Of the Sheriff 's Re- 

turm on taking Bail, Of inſufficient Bail. Of 

refuſing ſufficient Bail; and the Remedy againſt 

the Sheriff for ſo doing. The Sheriff*s Pleading 

J this Statute in Actions brought againſt him. 
| f Bail-Bonds being diſcharged or aſſigned. | 
Of other Bonds, befides Bail-Bonds, entred into | 

to the Sheriff; As for being a true Priſoner ; 

Saving harmleſs from Eſcapes; For Fees, &c. 

And the Pleadings thereunto, with all the late 

Caſes and Reſolutions relating thereunto. 


Of Bail. / 


AIL is ſo called, becauſe the Party bailed is 
delivered by Law into the Cuſtody of thoſe 
that are his Bail, and who are to anſwer the 
Plaint if they do not produce the Principal to 

Special do it. | Fs „ 
Bail in The Cauſe of Marking the Roll for ſpecial 
5 R. on Bai] in the King's Bench is, becauſe the Cauſe of 

atitat, . | . | 

and in Action does not appear upon the Latitat, by 
B. C. on Which the Party is arreſted, but. it is made 


„ on -v , 7 0 „ „ iaitoes 
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appear by FS Dedaretion; but in the Common 


f Ball. | 31 109 


Pleas, where they proceed upon Original, the 
Cauſe of Action does appear. Nn 
Now one that is in Execution in Cuſtody of the Action a- 
Marſhal of the King's Bench, is not compellable to Sainſt 
find Bail, if another Action be brought againſt him; Þrocurs. 
but if he be in the Fleet on Execution, and an tion in 
Action be brought againſt him in the King's Bench, Cuftody 
be muſt either be removed and committed to the of the 
Cuſtody of the Marſhal, or elſe he muſt put in Me 
Bail to the Action. 925 — > 
It is the Common Courls| al London, upon 
Plaint before the Sheriffs, and a Precept to the Ser- horas 
jeant to arreſt one, the Sureties ſhall be found and jn London 


offered to the Sheriffs, not the Serjeants. So in In- 
| ferior Mayors Courts, Widow and Clark's Caſe. + 


Therefore in ſalſe Impriſonment the Deſcndane 
pleads the Cuſtom of London, That on Entry of a 
Plaint.in London, a Serjeant may by Parol, or o- 


| therwiſe, arreſt the Defendant to anſwer the Plain- 


tiff; and ſhews, That J. S. entred a Plaint in the 
Compter againſt the now Plaintiff and that he was 

a Serjeant, and arreſted him and carried him to 

the Compter till he found ſufficient Bail. The Fones Rep: 
Plaintiff -confeſſeth the Cuſtom, the Entry of the I 
Plaint and Arreſt, and that he offered Security to 

the Sheriff; and of this he gave Notice to the De- 

fendant, and yet he carried him to the Compter. 

The Defendant demurs. Per Cur, The Serjeant, 


upon Tender of Bail to the Sheriff, is not bound to 


ſet the Party at large, unleſs the Sheriff ſend a 


Warrant teſtifying tbis to him. Cro. Car. 196. 
Percival and Salmon. 1 Roll. Abr. 561. & 1 Jones 
Rep. ſame Caſe, but the ſame Point does not ap- 


pear, it being ſaid the Bail was tendred to the * 
riff. Vide Gen Abr. 682. in N 


See 


1710 The Office and Duty ok Sheriffs, ce. 
See Cro. Elix. 77. the ſame Point agreed, where 


an Arreſt was upon a Plaint in the Court of Not- 
tingham, and the Defendant in Gaol under Cuſto- 

dy of the Mayor, and not of the Serjeant. _ 

Where And Cro. Eliz.168. it is ſaid, That in all Cor. 
the May- Poration-Courts, the Mayor who is Judge, is Gaol- 
or is bother alſo; that Bail being a Matter of Record, cannot 
Judge be found before any but the Judge of the Coun, 
and Gaol- ang not before the Serjeant, though alledged ſe- 


r cundum Conſuetudinem Ville. But Bail for Ap- 


pearance only, may be taken by the Serjeant. Cro, 


„j ͤ on on 
Capias for If a Capias for the Good Behaviour be direct- 


the Good ed to the Sheriff by the Juſtices of Aſſiæe, and up- 


Behavi- on this the Sheriff makes a Warrant to J. S. to 
ont. take him, who took him accordingly, and the 
Party tenders J. S. ſufficient Bail for bis Ap- 
pearance; and F. S. refuſes it and keeps him 

in Cuſtody. This makes him not a T reſpaſ- 

fer ab initio; for *tis not his Office to take 

Bail, but the Sheriff s. 2 Roll. Abridgment, 5 G2. 
eee, fo, TT TIE, 

Bail for Neither the Sheriff, nor any Juſtice of the 
one taken Peace, can bail one taken by a Writ of Cap Ex- 
| by Cap” communicat. But he is bailable by the King's 
Excom. Bench. 1 Bulftr. 122. Hall and King. 1 
Capias muſt be taken out, and ſealed and de- 
livered to the Sheriff againſt the Bail, before 
Teſtatum. he can be taken by a Teſtatum in another Coun- 
ty; and becauſe in Robinſon's Cale it was never 
delivered to the Sheriff, but all returned in one 

Term, the Execution was fer aſide. 2 Keb. 424. 
Robinſon's Caſe. JX. erg Sr, 

Scire far The Scire facias againſt the Bail, uſually is leſt 
againſt four Days with the Sheriff before the Return of 
the Bail. it; but if it be not, it is well enough. 2 Keb. 229. 
Return. Bayle and Potter. | e 
| | Judgment 


C. 7: Of Special Bai. 


| - Judgment in a Scire facias againſt Manucap- Return 
| tors, the Bail is liable by the Judgment; and iff Scire 


the Recognizance is made, then they muſt have 


Notice and Time, becauſe the Scire facias may be nucaptors 
returned: But if they be Strangers, the Sheriff is Notice. 


not bound to warn them, or give Notice, but re- 
turn Nihil on both together; for this is but of Fa- 


[ 


. vour to the Bail, who at their Peril ought to bring 


in the Principal. | 
In Action brought a 


the Wife be in the Writ, elſe he is not bound 


to put in Bail for her; for it is the Writ that war- 


rants the Bail. Pratt. Reg. 43. Vide Cro. El. 370. 
Cro. Fac. 445. & 1 Mod. 8. Stile's Rep. 475. 

| Yet in 1 Keb. 241. inter Nevil & Cage, the 
Husband is not bound to put in Special Bail for his 


Wife, if ſhe be not arreſted ; but he muſt appear 


for himſclf and his Wife, and muſt find Special 
Bail for himſelf. _ | 7 


VMote, Where Bail 1s put in De bene eſſe (as in a Bail de 
Judge's Chamber) the Plaintiff cannot ſue the She; bene eſſe. 


riff's Bond till it be refuſed or ſet aſide; but he 
ought to except againſt it in the Judge's Chamber. 
2 Keb. 478. e 


But T think he may except againſt it afcer within 20 Days 
a certain Time. According to an Old Rule, it was to except. 


within 20 Days. Pratt Keg 1 10. 


Where, how and to whom Commiſſions may Com- 
be granted to take Bail in the Country, in any miſſions. 


Action or Suits depending in the Courts at H/eſtmin- 


lowed to excepr. 
8 | See 


gainſt the Baron and Feme, By Hus⸗ 
and the Husband is only arreſted, yet the Husband band for 
muſt put in Bail for his Wife, if the Name of his Wife. 


ſter, and how ſuch Bail ſhall be juſtified. Vide 420 Days 
& 5 W. & M. c. 4. and hereupon 20 Days are al-*2 ©xcepb, 
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8 Wn the "Pp Part of. 5-29 Cleric. Tit. Bail: 
Aign-. See alſo the late Statute ſor Amendment of 


Bail- Plaintiff | 
e of Bail-Bonds. z 


[ 


Bonds ta-Sheriffs, Coroners, cee. ſhall let to Bail Perſons 
ken by by them arreſted, or in their Cuſtody by Force 
He oro 23 of any Writ, Bill or Warrant, in any. Perſona] 

i Action, or becauſe of any Indictment of Treſpaſs 


upon reaſonable Sureties, (having ſufficient within 


the County) to keep' their Days in ſuch Place, 
Cc. as the Writ, ec. require; (ſuch as are in 
Ward by Condemnation, Execution, Capias Utla- 
gatum, or Excommunications, Surety of Peace, or 
committed by Command of the Juſtices, and Va- 

abonds, refuſing to ſerve according to the Statute 


of 8 N excepted. 


The Explication of the Statute 1 2 3 H 6. 


This Statute is frequently pleaded. in our 


Books, and many Caſes about the Nature of. this 


Statute; and the Returns and Pleadings there- 
upon we meet with, which if methodically di- 
_ geſted, would be the better and more clearly ex- 
plained. 

Let us ſee how the Common Law v was before the 


Making of this Statute. 
At Common Law, if the Sheriff bad taken 


* vered but by Breve de homine replegiando, and 
Repleg. he was not compellable to take 1 oe 997; 2 
Sand. 60. 


"But | 


ment of the Law, TOE Raik Bonds may be aff . to the 


Bail- Note, the Statute 23 K 6. c. 10. enacted, That 


any Man by the King's Writ, he muſt not be deli- 


Duin, anna ws oa©w nc 
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the Deſign of this el is to provide againſt the vent Ex- 
Extortion of Sheriffs, who would not deliver them tortion. 
without great Sums. Cro. El. 808. Sir Geo. Clifton. 


1 1 * . - * * RY * 
* » * oh * * 12 i 
3 * er 
1 - bo 7 . 
"ON 7 
4 ö * : l 
8 - $a 
* — 
- 
” * * > FIR 
* 
. 
* 5 - 1 


compe ls ki to * and yo . 


* this IO 


Yet if he was in Execution, they would take And di 


ſuch Bonds as they pleaſed, and let him at large. chai 


Dalt. 518. Plowd. Com. 67. b. — odutof Ex- 
Now the Statute preſcribes the Form, and that cution. 
che Sheriff, under Colour of his Office, ſhould not Deſign of 

oppreſs the Party to make him any other Obligation, this Stat. | 
for the Statute makes the Obligation void for not 
purſuing the Form, but not in the, Matter thereof, 
This Statute was made for the Priſoner's Benefit ; 
for the Miſchief before was, That the Sheriff not. 


being compellable to bail him, , would tore Mo- 


ney to bail him. Mod. Rep. 228. 

This Statute hath alſo three Branches, as it is in 
Dive and Mauningham's Caſe. Plowden. _ 
1. A Commandment and Authority to che Sheriff To whom 
to let to Bail ſuch Perſons as are mainpernable: nn. 
it extends to Coroners, Stewards o Franchiſes, 
Bailiffs, Keepers of Priſons, &c. 

2. A reſtraining Branch, That they ſhall not let 
to Bail ſuch 057" a as be in cheir Ward by Con- 
demnation, Execution, Capias Urlagat, or Excom- 


| munication, Surety of the Peace, and ſuch as ſhall 


be committed by Special N N of the Ju- : 
ſtices, nor Vagabonds. 

3. The third is, to make Obligations * taken The Con- 
in any other Form than the Statute limits, That no dition of 
Sheriff, nor any of his Officers and Miniſt-rs o- ait 
ſaid, ſhall take, or cauſe to be taken, or make any 4 Bond for 
Obligation for any Cauſe aforeſaid, or by Colour Fan 1 
their Office, but only to themſelves, of any Perſon,” 
nor ly any Perſon which ſhall be in their Ward, by 


| the Courſe of the Lau; but by the Name of their 


Office, and upon. Condition written, That the ſaid 


FN Ball appear at the Day contained wi 
* «a 
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ſaid Writ, Bill or Warrant, and in ſuch Places as. 
the ſaid Bill, &c. ſhall require: And any other Ob. 
E taken * *. in N other F 1 — Hall be 

void, © DIE 2 


| ain, There are Three me to be wei 
= Dalt. 357. 


Three 1. That it ſhall be made to the Sheri Kimfelc 
Form. 2. Note, Theſe Words (For any other Cauſe) re- 
fer to all that went before, as well thoſe contained 

in the Exception, as in the firſt Branch. Therefore 
Not of a Bond taken of a Man in Execution is void by 


dune in this Statute, and the Surety may plead, this was ta- 


. 1 ken by him in Execution as Sheriff, and the Words, 
Colore fei, make it void; for he lets him to Bail 
who is not mainpernable. Plowd. 6g, 80. Dive 
and Manningham. 


The Stat. 3. Note alſo (Nor any of his Officers); it is not 
miſtaken ſo, and the printed aneh is miſtaken. It is not 


in Print. the Sheriff, nor any de ſes Officers (or any. of bis 


ers), but not any des Officers, not ejus Officia- 
5 but alii Officiarii. And fo is old Rafe, d 


is in French, and ſo adjudged in Langham's' Caſe. 


Marſhal, In Debt on Bond to Leuthal, the Defendant 
pleaded it was for Eaſe; it was held to extend to 
the Marſhal, tho? he is not one de ſes Officers, but 

one des Officers and Miniſters of PERS: 3 Keb. 
„ 71. Monday and Frogate, © 
— 8 And if the Statute be miſrecited, it may be de- 
ps murred to, as it was in this very Caſe, eos _ n 


Teuſſel and Acton. See aſter. 
Again, As to the Three Forms to be obſerved: 


That it ſhall be made to the Sheriff hinz 
fa, * infra, | 4 
. That 


4 


„ 
2 


'” 


* a * 5 Th A 


«Bi - That i it © ſhall be made wo by the Shame of: 


his Office. 
3. That it ſhall. be only for Appearance at the 
Day and Place. Cro. El. 862. Cotton and Vale. 2 


ES 4 44 5 ge * | 


— 


5 Bot as to the Inſufficiency of the Sareties, that g Sureties, 
is Matter, and not Form, a the Obligation is not 
void. Vide infra. © 

The Statute preſcribes the Form, and that the He muſt 
Sheriff, under Colour of his Office, ſhou!d not 2 
oppreſs the Party to make him any other Man- n pom», 
ner of Obligation; for the Statute makes the Obli- Matter. 
gation void for not purſuing the Form, but not 
in the Matter thereof: Therefore the Sheriff may 
| take one Surety, or one that has no Land in the 

County. Cro. El. 808. Sir George Clifron's Caſe. 


Mod. Rep. 32.. Franklyn Caſe. 
Per Hobart, ex relatione Twiſden : Becauſe the 


Statute would make ſure Work, and not leave it co 

Expoſitions what Bonds ſhould be taken: There- 

| fore it was added, That Bonds taken in any other 
Form ſhould be void. e 
„ 

| Wha Obligations and Conditions are good, ar not. 


1. In Reſpe& to the 3 and Officers to 
whom they are made. 
2. In Reſpect of the Form. 


12 Reſpect of the Officers or Nauf t to 


5 ha made. 
Such Bond given to a Deputy of a Bailiff of a Ta what 


Pranchiſe is void; or to an Under- Sheriff's Deputy; Officer, 
it muſt be to the Bailiff or Sheriff himſelf. Ny „Ns 
69. Tavernors Caſe. | 


1 15 A Ser 


| 
| 
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1 16 The Office and Duty of Sheriffs, 8:6; 
| A Serjeant at Arms, attending on the Preſident 
71 cant 3 and Council of the Marches of Wales, is not an 
Officer within this Stat. Cro. Car. 9. Johns and 
* Style Rep. 234. Barton's Caſe. Dalt. 5 19. 
Bailiff of If the Bailiff of an Hundred, which is a Fran- 
an Hun- chiſe, takes Bond, he muſt do it in the Sheriffs 
dred. Name. 3 Keb. 21, 117, 127. Monday and Frogate. 
| This Bond muſt be taken to the Sheriff himſelf, 
and not to another, Dyer 119. 10 Rep. 100. 7 Ed. 
- 45. » Plowd. Com. 68. a. b. 
Sent The Houſe of Commons had voted one W. 
at Arms guiley of High Treaſon, and the Plaintiff being a 
of the Serjeant at Arms, took the ſaid V. into Cuſtody ; 
Houſe of and the Defendant entred into Bond to the Plain» 
c ons tiff, conditioned for the ſaid s Appearance, 
_ © who did not appear. Debt was brought, and on 
Demurrer, per Cur, it's a void Bond by the 
Common Law, being entred into for Eaſe and 
Fravour of the Priſoner, and he was not bailable, 
Baut the Court agree, the Plaintiff was not an Offi- 
cer within 23 H. 6. c. 10. 0j. The Condition 
recites the Bond was entred into for Appearance | 
only, is an Eftoppel to ſay it was for other 
| Eltoppel Cauſe. Per Curiam, Here is no Eſtoppel ; for 
Eſtoppel is when the Bond is a good Bond, then 
the Recital is an Eſtoppel; but when the Bond 
BY is void, the Eſtoppel is void too. Hardres P. 464: 
Norfolk s Caſe, 
Serjeant, A Serjeant to the Houſę of Commons is not with» 
in this Statute. 1 Keb. 391. Norfolk and Aylmer. 
If tothe This Statute doth not extend to a Bond made 
Plaintiff, 2 the Plaintiff himſelf. Allen pag. 58. Leech and 
avis. 
If not, The Bond not being taken by the Sheriff in the 
in the „Nane of his Office, in Debt upon che _— the 
— of Defendant N Den. N 9 --" 


. T's 4 a © & 
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Sed non allocatur; for the Statute is not pleaded, Pleading 
and it may be for a juſt Debt. 2 Keb. 620. Jacques — Stat. 


Caſe, Vide Dalt. 522. Cro. Elia. 862, &c. 
Marſhal and Under-Marſhal of the King's Bench Marſhal 


is within this Statute, and if he takes Bond againſt of B. R. 
this Statute, tis void. Cro. Eliz. 66, Bracebridge is 


and Vaughan. 9 Co. 98. Vide antea, & Dake, 360, 


19 
. A Toad to Nee le, Sheriff of Warwick, and the Cong 
Bond was to Neele Vic Com” præd, and Warwick the M 
put in the Margent. Per Dodderidge, This is not as + 
good Bond, he ought to be named Sheriff, and of 
What County. 2 Rolls Rep, 360. Neele and Cooper, 

After Oyer of Two ſeveral Sheriffs Bonds, De- Three 
fendant demurs. 1 Saund. 290. And upon the Ar- jo Found, 
gument it appeared, that Three * Jointly 20 
' bound ; and the Plaintiff declared againſt the De- pm 5 
fendant ſingly, for which the Defendant demurred ; gainſt one 
but it was anſwered, That i t did not appear' the — 
other Perſons had ſealed the Bonds; and if not, 
then their Bond was ſingle notwithſtanding; and 
if in Truth they had ſealed, then the Defendant 
ſhould have pleaded it in Abatement, and that 
they were living, Cc. And the whole Court 
was of the ſame Opinion. And Judgment ws 
Quer', niſi, &c. See 6 Mod. 1222. 


As to Appearance, &c. ohh the Form of the 
Condition is $000, or not, 


vide Dale. 358, 359, 360, &c. 


An Obligation to the Sheriff to appear. and an-To p- 
ſwer, &c. is void by the Statute of 23 H. 6. Aliter Pear and 
1 appear to anſwer; for the Party by the Law 
1 1 appear, yet Judgment may be given by De- 
t. Noy 53, 54. Lord Ever's Caſe. Dyer 274. 
— 172. Rowles and How. Sed vide poſtea. Q 
„ 1 | Con- 


1 18 The Office and Duty of Sheriffs, & 


Condition to make an e ve; if 
od. 
| __ vide 1 Keb. 554 pl. 66. Where a Bond given 
fore the to the Sheriff for. Appearance, (before the Writ 
Writ, &c- was delivered) was allowed good. Se after. © 
Where Obligation was taken by the Sheriff for an Ap- 
the Term pearance at W:ſtminſter, and the Term was ad- 
is ad- journed to St. Albans, and the Party appeared 
journed. there; he had not forfeited the Obligation, quere. 
| Mo. u. 578. Corbet and Dawning. - 
| Relation. | The Obligation ſhall alway relate to the Day 
. and Place comprized, and he ought to appear at 
the King's Bench, or 1250 he forfeits his Bond. Mo. 
joe by es See after. "ED 
To an- The Condition was, If. the ſaid 7 D. perſon- 
fuer as ally appeared, &c. à die Paſchæ in 15 dies, to an- 
Mall ap- ſwer to 7. H as ſhall appertain, and farther to do 
83 and receive as the Court therein ſhall conſider in 
s that Behalf, That then, Cc, it's a void pond, C. 
Elix. 672. Scriven and Dyiher. Dalt. N 
Bond for If the Sheriff take an e or © the Ap- 
Appear- pearance of F. S. before Proceſs comes to him to 
ance be- arreſt F. S. and after the Proceſs comes, this Obti- 
fore Pro- gation is good. Siderfin p. 151. 1 Keb, 554. 
_ = Bail. Bond was to appear at We ſiminſter, die 
- Sabbati prox poſt Puri cas, to anſwer, it's ill; it 
was intended the Feall-Day. 3. Keb. 260. Rod and 
Huans. 


4 - Miſtake Bill of Middufes'\% Was returnable die Pinetis; a 


* the the Condition of the Bail- Bond was, If the De- 

a ſendant appeared die Sabbati, it is a void Bond. 
1 Sand. 21, 22. Bennet and Filkins. Dalt. 523. | 

To ap- Condition to appear and anſwer, is Tag enough, 
pear and 2 ( Cro. 286. though Mildmay and Cage his . Cafe 
anſwer. was objected, being intended cenerally to anſwet 
any Action, and 85 Writ was of Treſpaſs. 3. Keb. 


4 N and Richardſon. | 
The 


he 3 of the Bond was, That if the lnſenki 
Defzndant do appear in Banco Regis ſuch a Day, ble. | 
then the Condition of the Obligation to be void. 
yet per Cur both are good. For if theſe Words nn 
5 omitted, it is but Surpluſage. Siderfin 456. 
Maleverer and Hawkins. 2 Keb. 615. meſme e Caſe. . 
Mod. Rep. 35. meſme Caſe. en 

To a Condition to appear before bis Majeſty s Toappear 
Juſtices of the King's Bench at Ve ſtminſter ; the at Meſm. 
Defendant pleads the Statute of 23 H. 6. and that 
this was alia forma; it ſhould be coram Dom” Rege 
ubicunque, &c. yet it was adjudged good. The ' 
Statute is not, to be avoided by ſuch Miſtakes of 
| Returns. 3 Keb. 551, 611, 627. 
So in Cadwell and Dawkin' 8 Caſe the Condition Variance 
was, Ad reſpond' E. exec in plac Tranis' de 100 l. alloued. 
and the Writ. was, Ad reſpondend E. in placito 26 
Treſp ac etiam Billæ 100 l. 2 debito, &c. this Va- 


fliance is not material, if the Bond be made in the 


Name of his Office, and the Condition expreſs the 

Time and Place of his Appearance, and at whoſe 

| Suit, it's enough. Cro. Jac. 286. Vilars and Har. 

| ſtings, Sir Tho. Jones 137. Cudwell and Dawkin' $ 1 
Caſe; fo Kerby and Curtis. on OR 

i The Condition i is, If ſuch an one who is Adbelted Tesa 

on a Latitat appeared perſonally, and anſwered, &c. F.. 

in re »y his Appearance is neceſſary to put in Spe 
cial Bail, if the Party require it, the Bond is poo. 

Cro. BL 776. Bowles and Herſteo, 10 Rep. 100. 

A Writ out of the King's Berich was retuthable Appears 
out of Term, the Sheriff takes the Party, and takes wiit de * 
Bond to appear at the Day of the Return, and for unable 
Non-appearance brought Debt on this Obligation: out of 
This Bond was void by the Statute, and t She - Term. 
riff ſhall not be amerced for Non- appearance, nor 
liable to any falſe Impriſonment by the TE, 2 w 
"—_ 129. Fenkins and. Huiten. n 


14 | The 


| 
| 


| 
| 
| 


* 
| 
| 


126 The Office and Duty ok Sheriffs, &c: 
To an- The Writ is placito Tranſ. the Condition of the 


Tranſ. ac dehiti is void, being another Writ; but if the Writ 

Man Be vere in placito debe, or the Bond taken only to 

anſwer the Writ in placito Tranſ. it were well e⸗ 

nough. And a Nil capiat per Billam was award- 

ed on Demurrer by the Plaintiff upon the Defen« 

dant's Plea upon the Statute; it being in alia forma, 

3 Keb. 164. Mildmay and Cage, and p. 71 1. Moor 

N e 8 1 5 88 528 Ip ; . 

„ Ad reſpond' de placito debiti is good, without 

22 mentioning the Sum. The Bond ought to be made 

placito de- to the Sherift by the Name of his Office, and 

dur men pearance ; and theſe Circumftances being obſerved, 
tioning 


material. Cro. Mich. 9 Jac. 286. Villars and Ha- 

_ - ſtings. Dalt. 5 21. Stile 257, 558. 
The Sheriff cannot take Bond to appear at ano- 
ther Day than is contained in the Writ. 2 Kb. 5 26. 


_ Lo the Day of the Return, it's void by the Statute, 


Phelps. XL ay; 
ö + Aoi was, That the Defendant ſhould appear ſuch a Day 
| Variance, Bond is within the Statute, but here the Variance 


3 Keb. 599, 614. Kirby's Cale, 
ä As 


ſwer Bond is to anſwer Ac etiam Billa 100 l. in placito 


biti, with-ought to expreſs the Day and Place of his Ap- | 


the Sum. though it be variant in other Circumſtances, it's not 


If an Obligation be taken by the Sheriff after 


Sheriff and is not a ſingle Obligation; and the Statute 
after the was made to prevent ſuch great Oppreſſions for 
Day of the Party ſo taken after the Return, may not be 
the Re- bailed without coming before a Judge ; and he 


ſent of the other Party. Siderfin 301. Courtney and 


on At- L gives Bond to the Sheriff, bein arreſted by 
" tachment Attachment out of the Chancery. The Condition 


in Chancery, apud Weſtm. ubicunque fuerit. This 


makes it void, Ubicunque fuerit. 2 Kob. 526. Leve- 
zer and Radfbaw. Stile 234. Burton and Low. 


Ch. 7. ol Batl- Bois, 57. mm 


4 to Courts. 12 


The Sheriff, 4 Virtue of "A Acnalnons:. un Court of 


der the Privy Seal of the Court of Requeſts, — 


took the Defendant, and for his Enlargement made 


the Obligation to appear beſore the King's Coun- 


ſel, Cc. Per Cur, Here is no Warrant to take the 
Body, or the Obligation; for that Court hath not 
any Power by Commiſſi jon, Ststnte or Common 
Law. Dalt. 5 20. 

Dalt. 5 21. Upon 2 Bond mung out al a Court Per Du- 
that had no Authority to grant it, this Bond Was kel. | 
ſaid to be taken by Dure 15 and ſo avoidable by 
the Award of the Court. Cro. Eliz. 646. althoꝰ it 


Was aledged, chat the Sheriff took it colore Of 


_ IH : 3 
: So upon an Attachment ont of the Chancery Chance 
Dalt. ibid. Stile 234. 

But the Sheriff * to ls the Proceſs out 8 5 
of the Dutchy-Court, for that is appointed by AR Court, 
of Parliament, but the other is not within the 


Statute; for the Statute ſpeaks. of ſuch who are 2 


in their Cuſtody: by Courſe of Law, So this Qbli- 
gation is avoidable by Dureſs. Cro. Elix. 646, Ste- 


Pbens and Fludd, 2 Anderſon 122. meſme Caſe. 


Plaint in a Court-Baron of 39 5. and an At- Court- 
tachment againſt the Defendant's: Goods, and de- Baron. 
rained till the Plaintiff cauſed a 40 J. Bond to 
be made to the Plaintiff himſelf to appear and 
anſwer, and Condemnation by a Day, and plead- 


_ ed the Statute of 27 H. 6. Ah Bond is wed 4a, E 


on Law. 


-It's: void alſo PIN 88 6 of the un- „ Extor- 
reaſonable Sum, &c. and the Statute doth not ex- tion. 
tend to ſuch a . 1 On REI 873. Randall 


and Keite. 


The 


722 The Office and Duty ok Sheriffs, &c. 
Not ae- The Condition was to appear before the ju- 
cording ſtice de B. R. at Weſtminſter, and ſaith not ad pla 
— _ cita coram Nobis tenenda ubicunque, &c. the Vari- 
theCourt. ance is not material, and by common Intendment 

it is the ſame Court. Sir Thomas Jones 46 Kuh 


* n 
As to Sutter, 


due The Statute faith, That be. ſhall take Oblige 
tion with ſufficient Sureties; but this is for 1 
Benefit of the Sheriff, that is, for his Indemnity; 


that if he be amerced for Non- appearance of the 
Party, he ſhall have his Remedy; for he may take 


what Sureties he thinks fitting. Mo. 636. Cotton 

and Vale. Dalt. 364, 520% 
. not Therefore if the Sheriff take Obligation for Ap- 
void for pearance, it's not void per Stat. 23 H. 6. for Infuf- 
* ficiency of the Sureties, or that the Surety had no 
Sureties, as ON the Sheri may take one Surety ox two, 

Aunderſ. 1577. 
The Sheriff 3 is Tudge of the Safficiency, 1 it's 
neo Plea to ſay, he took Bonds of inſufficient er 
ſons. Moor Rep. 118. Cotton and Vale. 
And though the Surety be not an Inhabitant in 
che County, nor had any Eſtate there. Dal. 
520. 

Party The party that gives the Bond, muſt be in the 
Ward, Ward of the Sheriff. So is Beaufage s Caſe. Vid. 
po. Rep. 99. b. Winch, P. 20, 50. Empſon n 
The Bond S0 Condition to appear; - the Defendant on 
e Oyer pleads the Statute of 23 H. 6. That the 
thePerfon Plaintiff (Bailiff of St. Edmondsbury) impriſoned 
who is in the Defendant. without Warrant, and thereon 
lawful took the Bond. Per Cu, It's an ill-Plea ; for the 
Cuſtody. Bond muſt be taken of the Perſon in Cuſtody, 
5. e. lawful Cuſtody ; and this Bond is l 
y 


| 
[ 


Ch. 7. Of Ball, Bons. 145 
by Dureſs at Common Law. 3 Keb. 756, 760. Lord 
Suffolk and Birket, Sir Thomas 7 76 meſime 


G 8 

The Sheriff - upon a Fieri 7555 Lk 1 TIO, os 
the Defendant to pay the Money in Court at the — 
Return of the Writ, this is good, and not void by Court. 
Stat. 23 H. 6. Vide Dalton as 10 Rep. 99. 


Beaufage's Cale. 


Colore pen. 


Colore Officit is taken in 4 partem. -Ns What it 
Sheriff ſhall take Obligation contrary to the Sta-is, and to 
tute Colore Officii. As one in Execution eſcapes What it 
and is retaken, and then a Bond is made for his N 
Enlargement, this is Colore Officii. But if a She- 
tif take a Bond for a true Debt, this is good, be- 

f- BY cauſe it's not Colore Officii. 2 ee 118. Philips 

2 BY and Stone. | 

o. Debt on Obligation einen by the Plaintiff She- By the 

riff, of the Defendant his Clerk, upon Condition 8 wie, 

esto pay the King's Silver into the Exchequer with- = his. 

in Fourteen Days after he received it. The De- 
fendant pleads Stat. 23 H. 6. and averred it was 

„ aken Colore Officii. And upon Demurrer it was 

U. adjudged for the Plaintiff ; for the Statute doth 

not intend ſuch Obligation taken of them which 


e are not to appear, nor in Cuſtody. The Plea that 

„che Bond is taken Colore Officii, Vill not avoid a 

d Bond taken of the Party to do what he ought, 
Mo. 1. 685. Cartwright and Dalaſworth. Pl Keb. ä 


790. = 

A Bond ſor Tuition of 1 Child as EY and ad Br 
to 12585 Accouit to the Ordinary, is but a volunta- Tutor. 
ry Undertaking of the Guardiah, and ſo not within 
the Hat. 23 H. 6. and it's good at Common Law, 


eee 3 Ip. 49 3 Rh G77. 


Nite, 


| 
| 
| 
| 
| 


5 The Oſtice and Duty of Sheriffs, &c; 
The - Note, If the one Part of the Condition be ac 
Whole ite to the Statute, and the other not, all ſhall 
wc f de void; for the Statute extends to the whole Bond. 
ink this Dive and *Maningham, Pl. 68. J. Palmer Rep 
tatute in 278. Noel and Cooper. 

a 37< 

any Point. If the Sheriff take Bond for a Point inſt this 
Law, and alſo for a due Debt, the whale Bond i 
void. Hob. p. © I 

- Vide Dalt. Sh. 521. If it be good in | Subſtance, 

though not in ſome C:rcumſtances, yet within the 


Dt Cro. Jac. 286, 


4 Warden, Ne, The Warden of the "—_ and the King' 
_ ex- Palace at Me VAT are excepted out of this Act. 


| . 
i of Pleadingt. 


| Re TY This: is a particular private Law, ad 
50 ought to be pleaded. bh 5 


1 Condition was, That J. . appeared in B. K 


not plead- c. The Defendant demands Oyer, and ſo de- 


ed. murred, becauſe it is not taken by the Sheriff in 
the Name of his Office. Sed non allocatur ; the 
| Statute: being not pleaded, (as WWhelpdale? 8. Caſe) 
no Exception can be taken againſt it, for it may 
be a juſt Debt. 1 Sand. 155. Dive and Manning- 
bam s Caſe, Parker and Wells. Siderfin 24. Allen 
and Robinſon. Hob. 13. contra. 3 Keb. 320, 361. 

Oaks and Ceel. 
Aus, See 2 Saund. 153, 155. 1 againſt the 
3 wherenotJate Sheriff for ſuffering an Eſcape, and return- 
pleaded: ing Cepi Corpus, &c. Hereupon 1 ent was 
given for the Plaintiff, and the on thereof 
entred, becauſe the Defendant had not, pleaded 


the Statute, and ſhewn the Matter of Fact, of 
which they would not take Notice, unleſs it was 


pleaded. And Cn Twiſden faid, It had for- 
. merly 


r 


the Statute of 23 H. 6. is not pleaded, bei 


q 
7 F 
| 


Ch. 7: 8 7 Ok Vall Bonds: Ka * 
merly been ſettled ſo; yet he thought ks to 
be ruled and ſertled otherwiſe, but the Court 
would not recede from their former Reſolutions 
and Judgments : And therefore it was adjudged 
for the Plaintiff, 


ny 


Where the Arreſt is in one 19 4 he 5 as 


Bond taken in another County, this Bond was 
fid to be out of the Statute; and the only proper 
Remedy which the Defendant hath to avoid it, 
is to plead per Dureſs to it, Dal. 521. Cro, Jaa. 


747 


A Condition to appear in B. R. according. to Ples no 


** at the Suit of M. On yer the Defen- ſuch * 
dant pleads, There is no ſuch Cuſtom in B. R em. 


as the Plaintiff hath alledged, to appear to an Eti- 


am Billa, and fo the Obligation void. The Plain- 4 __ 


tiff demurs, and Judgment pro Querente; ; becauſe Bile. 


particular Law. But it might be pleaded the Bond 


was by Dureſs, being in another Manner than the Pures 


Statute allows; and that Statute makes the Bond 
Forth. and Waller. 


Pete and oodnot hb. 
uere, How the Court will ks Notice of it, 
os SY Hd os or ack * Tears: yn 
W 


1 75 * an 4 


—Prout patet per: Recor 
80 Chrbers Caſe: On the Sheriffs Bond it aut be 


| 


void for the Whole. 2 Keb. I 3 K. 60, 181. . 8 wo. of 


1 


If the Statute be miſtecited, 45 may * ES Miſreci- 
red to, Siderfin 356. Holbay and Brgy. 2 Keb. 278.38. 


Apa, ae 5 "OO 
raum 24 | 1125. 4 > Prout dam. 
„ naughi £ "het, Ks. f 


ayerred to be on Record in the Rejoinder as well as 
in the Bar. 1 Brownl. 91. Andrews and Robint. 
on EJ. 466. Cordes , 2 9 259, en 
and Fiir. rr a dee 


©; k - 2 . ? * * 
4 I . . #4 . * "IP 4 
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« | % 
4 5 * 
0 4 
2 


126 The Office and Duty of Sheriffs, 8: 
Upon Ad- Condition was, If he appeared at Meſtminſter 
journ- ſuch a Day, to anſwer, Cc. The Defendar 
ou. of pleads, That before the Day of the Return of the 
| erm. Writ the Term was adjourned to Hartford, and 
that there he appeared. The Plaintiff” demur, 
Per Cur, He ought to conclude his Plea, proy; 
patet per Recordum ; for though he appeareth, ye 
if his Appearance be not entred of Record, he for. 
ſeits his Obligation; and he ought. to conclude his 
Plea fo, otherwiſe the Plaintiff cannot anſwer there. 
unto, as to ſay, Nul tiel Record. Cro. Eliz. 466, 
Corbet and Cooke. 1 e 
Carparuit Debt upon a Sheriff's Bond for Appearance 
ad diam. in B. R the Defendant pleads comparuit ad dien; 
the: Plaintiff: denies: it, and by Mittimus out of 
the Chancery it was brought into the Common 
Pleas, and Judgment there given. Palmer and 
— cited, Gro. Car. 297. in Lutterel and Lea 
Gals 9 1 75 h fs „„ 
Nu eñ fa- Though the Bond is made void by Act of Par. 
cum not ljament, yet the Party may not plead Non « 
8 — factum, but muſt plead the Special Matter, and 
pleaded. e ee, 8 
take Advantage of the Act of Parliament. 5 Rep, 
ws 117. Whelpdale's'Caſe: + VVT 
Traverſe, In Debt upon Bond, the Defendant pleads the 
That he Statute of 23 H. 6. and ſhews that V. was in 


vas in Execution, and that the Bond was made for hi 
Priſon 


conf-Bio- replies, That tempore confectionis of the ſaid Bond 
nis, not M. was at large; abſque hoc, that he was in Pri 
good. ſon tempore confectionis, &c. the Traverſe is not 
good: For one may be in Priſon, and make a 
.- Promiſe to make a Bond, for which he is en- 
larged, and within an Hour after he makes the 

| Bond; the ſame is within the Statute ; it ought to 

have been alſque hoc, that it was made pro deli- 

| beratione. 2 Leon. 107. Bowes and Vernon, . 2 Keb. 

512. Die and Adams e 

BS Debt 


4 


Deliverance . againſt the Statute. The Plaintif MP 


. | X | F 
Ch. 7; M Bail-Bonds, -- 145 M227 
„Debt on Bond, dated 25 Sep. the Deſendant Plead p. 


pleads a Capras ad  fatisfaciend* was awarded a- 9 delibe- 
rat after 


the gainſt B. who was taken on it the zoth of Sept 
and and that the Obligation was made for the En. the Arreſt. 


wr, largement of B. The Plaintiff demurs, and had 
ou: Judgment, becauſe it appears the Bond was made 

efore the Arreſt, and ſo could not be avoided 
for. by 23 H. 6. but he ought to have pleaded it, with 
ha primo deliberat after the Arreft. Noy 23. Collins 
466, To Hebt on Bail-Bond to appear, the Defen- Plea, 
dant pleads before the Day he was taken by That be: 
 Capias Utlagat', and detained till after the Day, —— —— | 
and ſo could not appear, The Plaintiff: demur- Aprear- 
red, and it was adjudged to be an ill Plea ; forance he 
the Party may remove himſelf by Habeas Cor pus, Was taken 
and if this ſhould be good, all Bai-Bonds may be b, Cap" 
thus aveided, and the Plaintiff doth but his Duty. Ef 
2 Keb. 262. Jeffreys and Cooper. Siderfin 406. id. 
2: Caſe, | 47 Fo np TART -- $1 

nin Debt, the Defendant. pleaded: the Statute 
nd i of. 23 H. 6. and that was for Eaſe and Favour, 
1, and not for a- juſt Debt. The Plaintiff replies, 

It was for a juſt Debt, abſque hoc that it was for 

the Eaſe: and Favour; To which the Defendant: re- Rejoin-. 
n joins - ſpecially, and the Rejoinder was ſet, aſide der ſet 
bs in the Vacation by Judge : Rainsford ; and: the **4e, and 
ti Plaintiff entred Judgment for not joining on Incs me 
n the Iſſue tendred by the Plaintiff :: And: per Car, 
th the Judgment was affirmed. 2 Keb. 554. Berry 
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128 


The Office and Duty of Sheriffs, Sc. 
Regula. Regula. For whe an Iſſue and Rule is given, 


the other Party muſt join, and cannot 
depart to any new Matter. 5 


N A Sheriff brought Debt on a Bond, dated the 
3 Dali. 13th of June, the Defendant demands Oyer on 


ve 


of the Condition, which was, That if he appear 
the Bond. Veneris prox” poſt tres Trin, and pleads, That Ye. 


neris prox” poſt Tin was 14 Junii, and that he 
was impriſoned by the Plaintiff till the 19th of 
June, and that the Obligation ſupra fuit primy 
dieliberat by the Defendant the 19 of Fane, 
 abſque hoc, that this was delivered as his Deed 


| before the 19th of June. Siderfin p. 300. Court- 


| — Phelps. 2 Keb. p. 108, 109, 122. meſme 

Per Cur, This is not a good Traverſe ; it ought 

to have been, abſque hoc, that it was delivered as 

his Deed before die Veneris prox” poſt tres Trin. 

For if the Traverſe ſupra be allowed, the Plaintiff 

| ſhall be excluded from anſwering to the Time al. 
ledged of the Return, although it be falſe. 


Traverſe, The Defendant pleads Stat. 23 H. 6. and chat 
Time of he was in Cuſtody by Warrant of a Writ return- 
the Re- ed Veneris poſt Oftab, Purificat', The Plaintiff re- 


turn. 


plied, the Defendant was taken by a Warrant 
on a Writ returned Sabbat pe Oftab Puri ſic', and 
not by any Writ returned Veneris, &c. The De- 
fendant rejoined, That he was in Cuſtody by 
Virtue of a Writ returned Venerit poſt Octab. Pu- 
rificat”, abſque hoc that he was taken by any Writ 


| returned Sabbat poſt Oftab'. The Plaintiff de- 


murs. Per Cur, This is no Traverſe upon a Tra- 
verſe, and there would be no Traverſe in the 
Replication, which would make an End, but in 
the Rejoinder it doth, 2 Keb. 94, 105. Bennet and 
2 e Phils 

4 oy 


— ee I CPR... 


bunt fuit inſuſſicient. Cro. El. 800. Guyben and 


res, and the Defendant inay plead that; yet it igtakes 


peare 


N * n 


4 * 2 


| Philkins. 1 Saund. p. 20. meſime Caſe. 3 Ret. 656. 2 


Gold and Cutler, 191. Kurges. 


- 
[ 


Debt on Bond; the Writ was, Ad reſpondend' Tunc Viet 


H. G. nuper Vic Norf. and the Count was, Od N. exiften' 
conceſſit ſe teueri præfat J. H. in prædici 401. and 

ſaith not, Tunc Vic. Norfolc' exiſten. And Sur De- 

nurr upon the Bar, it was adjudged per Cur, Que 


Inpichſtcomb. 3 Keb. 191. 7 wiſe and Dun- 


ken. 5 | 
14 S, puts himſelf in a ſpecial Bailiff, and ar- Specia t 
reſts J. B. and takes Bond, &'c. This is by u- Bailiff 


not within the Statute, nor aided by it. For J. D. — 
was never in the Sheriff's Cuſtody after the Arreſt, Durel 
and the Bond was taken out of 4 County where 

he was arreſted, and ſo by Dureſs. Cro. El. 746. 
Brown and Adams, 3 Keb.756, 760. Earl of Bri- 

ſtol and Lord Burkin. 5 


] be Defendant pleads to the Sheriff's Bond, After the 


that there was no Writ ever delivered to the She- Writ pur- 
riff, and ſo would avoid it by Stat. 23 H. 6: The cbaſed, 


| Sheriff after the Writ ſent out, but before the De- ud be. 


fore the 


livery, takes Security: Which per Cur, he may, if Peliver 

the Defendant will give it. 1 Keb. 554. Bromfield of it to tho 
VVV . * Sherift,he 

What Appearance to a Sheriff's Bond is good, &. 


If Appearance be the ſame Term, it is good. Appear- 
The Defendant | pleads to a Sheriff's Bood, fine 
taken for his. Appearance in B. R. die Sabbat the Day 
prox? 4 Octab Santti Martini, and that he ap- good. 
at the Day: And the Court of Common EP 
Pleas gave him a Day to bring the Record of his 
Appearance by Mittimus out of the Chancery. 

And the Record was certified, that he appeared 
Lung prox poſt Quinden * „ Which _ 
8 . | | Fa. alter 
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after the Day, and adjudged good. Brownl. 58. 

Statfield and Grony, Idem. 74. Carter and Free- 
an. he - 

1 So in Daly and Fryar's Caſe: The Parties ap- 

peared two Days after the Day in the Condition; 

it is good, and ſhall be a Diſcharge of the Bond; 

for the whole Term is but one Day in Law. 


So it is in the Common Pleas, and in the King's 


Bench. 2 Bulſir. 255. Daly and Fryar. 


Appear- A Debtor having given Bond to the Sheriff to 


2 appear, though a Superſedeas comes to the Sheriff 


ſtanding before the Day of Appearance; yet he ſhall ap- | 


Superſede- pear to take his Bond. 
as. 


A Sheriff ſues his Bail-Bond for Non-appearance: | 


The Defendant pleads Comperuit ad Diem. The 
8 * Plaintiff replies, Nul tiel Record comparentia 
| how Iſſue The Defendant rejoins, Quod habetur tale Recor- 
to de dum. Now the Proof lies on the Defendant'; 
9 Part, to produce the Record in Court. 

S.. A Condition to appear in B. R. where the Pro- 
Appear- ceſs is returnable, c. The Defendant ſaid in 


her be Fadcto that he had appeared ſecundum formam, c. 


Necor dum. Et hoc petit. Repleader was awarded; for it 


muſt be tried by the Record. ; 

of = A. is bound to appear ſuch a Day, &c. and 4 

Phen no at the ſaid Day goes to the Court; but there no 

' Proceſs is Proceſs is returned. Then the Party may go to 

returned. one of the Chief Clerks of the Court, and pray 

im to take a Note of his Appearance. Vide the 

Form of the Entry in ſuch Caſe. 1 Leon. p. 90. 
Brett and Shepard, © 53 9 8 

Nl 1 If the other Party plead Nul tie! Record, it 

Record, behoveth that the Defendant hath the Record 

ready at his Peril: For the Court of Common 

_ Pleas cannot write to the Juſtices of the King's 
Bench, to certify a Record thither. 


of 
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of the Sheriff's Return upon taking Bail, and 0 
his taking inſufficient Bail, or his refuſing 4 

cient Bail, and the Remedy: And his Pleading 
in an Action brought againſt him. 


| Note, Aſter the Statute of 23 E. 6. the Sheriff on Capi- 


cannot make a Special Return in a Capias; but as, Ceps 


only a Cepi Corpus or Non eft inventus: And the Corpus, or 
Statute, though it compels him to take Bail, yet it _ eft in- 
does not alter the Return. The Deſign of the 


| Statute is to provide againſt the Extortion of 


Sheriffs, being obliged to Return Cepi & paratum 
habeo, and yet to let the Defendant at large; 


and therefore there is no Reaſon he ſhould be 


charged for not having the Body at the Day. | 
The Return of a Paratum habeo, is in Effect Paratum 


no more than that he hath the Body ready tobabeo. 


bring into Court, when the Court ſhall command 

And for this falſe Return of Paratum habeo, he Sheriff 
is amerceable to the Court till he do bring in theamerce- 
Body (and the Common Practice is ſo) ; but that le. 


is nothing to the Party, and no Action lies againſt S. 


him by the Party. And therefore, vid. Page and ; 


| Tulſey's Caſe. Mod. Rep. 244- 
Now, as to the Sheriff *s Taking inſufficient Bail, 


and Refuſing to take ſufficient Bail, the Law 
ſtands 3 % | 8 55 


If the Sheriff refuſe to take Bail, he is liable to Refuſal 
an Action of falſe Impriſonment. 73 of Bail. 


If the Sheriff refuſe to take reaſonable Bail, Reaſon- 
an Action on the Caſe lies againſt him, Siderfin able Bail. 
pag. 23. | | | | | 


| 
f 
| 
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Inſufficij- If the Sheriff take inſufficient Bail, yet no 


ent Bail. Action lies againſt him by the Party; for he is 


Judge of the Bail. Vide ſupra & poſt. contra, 


Caſe for In Action on the Caſe againſt the Sheriff for 
anEſeape. Eſcape: The Defendant pleads the Statute of 


23 H. 6. that he let H. to Bail, and took rea- 


ſonable Sureties, A. and B. Perſons having ſuffi- 


cient within the County. The Plaintiff replies, 


Abſque hoc, that he took Bail, having ſufficient 


within the County. The Defendant demurs, and 


Judgment pro Defendente. Mod. Rep. 227. Ellis 
and Tarborough. „„ . 
Sherift Where Treſpaſs on the Caſe was brought againſt 
pleads the Sheriffs of Middleſex for ſuffering an Eſcape, 
Stat. and returning Cepi corpus, and Paratum habeo 
23 6. (which was falſe); the Defendants plead, that 
Sake "the Party arreſted put in J. B. and J. C. Sureties, 
and plead the Statute of 23 H. 6. and they took 
Bond according to the Statute, and ſo let him e- 
ſcape. Per Cur, The Plea is good, ſor the Rea- 
ſons aforeſaid. So in Bowles and Laſſells Caſe, if 
Lanenidus the Sheriff return a Languidus in Priſona, having 
nen taken Bail ſecundum Stat; it was adjudged, that 
though the Defendant was at Large, yet no Action 
lay againſt the Sheriff. All this muſt be underſtood 
Mean of Mean Proceſs, for elſe this would be to fru- 
Proceſs. ſtrate the Statute of 23 H. 6. Cro. El. 85 2. Bowles 
and Laſſels. i 

But Note, Then it muſt appear to the Cour 
on the Record, that it is on the Statute of 23 H. 6. 
Not Guil- and not a Return at Common Law: And the She- 


1 riff may in ſuch Caſe plead Not Guilty. Siderfin 


22. Allen and Robinſon. 1 
If theshe- But if the Sheriff demurs to the Declaration, 
ritf de- then the Action is againft him: For the Declara- 
2 A tion ſhall be taken to be true upon the Demurrer. 
AG i, For the Statute is private, and the Court will 
againſt not take Notice of it unleſs it be pleaded. _ 


him. 


r f 
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if the Defendant: had pleaded this ſpecially, or 
if he had pleaded Non Culp, he might have had 
Advantage of the Statute, and ouſted the Plain- 
tiff of his Action. Cro. El. 624. Barton and Ald- 
worth. 1 Siderfin 439. Parker and Welly. Mod. 
Rep. 244. Page and Tulſe, p. 33. Franklyn and 
Andrews, M. n. 427. Cro. Eliz. 460. Gardner and 
| Laugton, © 1 3 
By theſe Words in the Statute, That if the Cepi Cor- 
| Sheriff return a Cepi Corpus, he ſhall be charge- bun. 
able to have the Body at the Day of the Return, &c. 
it is intended only that he may be amerced to the Amerce- 
King for not having the Body at the Day. 2 Sand. ment. 
60. Poſtern and Hanſon. 
An Action on the Caſe againſt the Sheriff for por not 
not taking reaſonable Sureties, not having ſuffi- taking 
cient Eſtates in the ſaid County, and returning rea ſona- 
Cepi Corpus, and yet not having the Bodies rea- ble Sure- 


dy by the Day, lies not; for he is compellables 
- to let to Bail, and if he have not the Body he 
f WW fhall be amerced; and becaufe he ſhall be a- 
p merced, the Statute gives him Advice to take ſuf- 
t ficient Sureties for his own Indempnity. 2 Sand. ** 
1 59. Poſtern and Hanſon. 
J In Action on the Caſe for taking inſufficient gheriff 
» Bail: The Defendant pleads, he had taken ſuffi- pleads, 
F ciept Security. He need not ſay where, nor He bad. 

| need he *traverſe the Intent, to deceive the talen ef. 
; Plaintiff of his Debt: For it is not iſſuable NG pouch 
: what Place the Security was taken, and therefore not ſay. 
. need not be ſhewed, and the Intent is not where, 
; traverſable; and had the Defendant pleaded nor tra- 


ſo, it had been ill. Siderfin 96. Bentley and — 2 
ei ii ines 7 
Action on the Caſe againſt a Sheriff for taking How the 
inſufficient Bail. The Defendant pleads the Sheriff is 
| Statute of 23 H. 6. c. 10. The Plaintiff demurs 0 plead 5 
to the Bar, becauſe the Sheriff had not alledged, 2 H. 
1 8 K 3 chat---: 
2 ” 


| 
| 
| 
| 


134 The Office and Duty of Sheriffs, 8c 

tthat he had diſmiſſed one B. (whom he had taken) 
by ſufficient Mainpernors, but only alledgeth this 
by way of Implication, and not poſitively. 2 Sand. 


58. Poſtern and Hanſon; ſee Salk. 99. That he is 
liable to an Action for taking inſufficient Bail. 


Of Bail. Bonds, being Diſcharged or Aſſigned. 5 


here In Debt on Sheriff's Bond, the Principal being 
e Bail- in Priſon may be admitted to plead, diſcharging 
Bond ſhall the Amerciaments, (and this is the Courſe of the 
be diſ. Court) where the Proſecution is freſh: But where 
charged, the Defendant in the Original Action, (viz.) the 
py =... Principal is become inſolvent; Per Cur the Bail- 
ciaments, Bond is the only Remedy, and they will not diſ- 
and where charge that on ordinary Rules. In this Caſe North 
not. prayed the Continuance of Proceſs on the Bail- 
Bond, in regard ſince the Default of the Appear- 
ance of Fludd the Principal, he is become in- 
ſolvent by 1 ſeveral Judgments. But Foes 
ſaid, That the Bail appeared on the very Day of 
the Return, and the Default is the Plaintiff's own, 
and the Bond not above a Year old. And 
per Cur”, paying the Amerciaments and Cofts, the 
Bail were diſcharged, and the Principal admitted 
to plead. 2 Keb. 545, 553. Fludd and Wil- 

liams. 2 5 A he 
. The Surety paid the Debt, and he ſued the 
Bondſued Bail-Bond aſſigned by the Sheriff; on which 2 
by the Writ being directed to the Coroners, they took a 
Surety New Bond and affigned it, and they prayed the 

who paid M , 

the Debt. Money out of the Coroner's Hands for the Surety. 
Sr. Der Cur, The Coroner cannot diſcharge his Bail- 
Bond no more than. the Sheriff, and they ordered 
the Principal Debt to be paid. 2 Keb. 287, 400- 
Foſter's Caſe, „%% 355 21S ON 
Diſchar- A Bail-Bond was diſcharged upon Motion, 
ged by the Money being paid before the Return of the 
ayment Writ, and common Appearance ordered. 3 Keb. 


: 6. Randall's Caſe. II 


| 3 | | 


If the Defendant appears not to the Sheriff s Aſſign- 


Bond regularly. But in ſome Caſes they will, as the 


aſſign the Bail-Bond, or other Security, and atteſt be com- 


Stamp, provided the Aſſignment ſo indorſed be 
duly ſtamped before any Action be brought there- 
F att euros a8 a. 
It was moved in B. R. to ſtay Proceedings upon Where 
Bail-Bond, upon diſcharging the Amerciaments and Proceed- 
Colts (as is uſual). But it was alledged on the other _—— 


Bond according to the Condition thereof, the Plain- ment of 
tiff may (by the Leave of the Sheriff) ſue the Bond the Bail- 
in the Sheriffs Name; but it's at the Plaintiff's ond. 
Election to ſue the Sheriff: And the Sheriff ſhall be 

amerced till he aſſign the Obligation to the Plaintiff. 

Pratt. Reg. 117. Siderfin p. 24. 

And ſee the late Act for Amendment of the Law, 
concerning the Sheriffs, or Officers aſſigning over 
Bail-Bonds for the Uſe of the Plaintiff. | 
When Bail is put in de bene eſſe, (as Bail taken Bail 4. 
in a Chamber) the Plaintiff cannot ſue the Sheriff 's bene eſſe. 
Bond till it be refuſed or ſet aſide; but he ought 

to except againſt it in the Judge's Chamber. 1 Keb. 

478. N 2 


The Court cannot compel a Sheriff to aſſign his Need 

tne one- 
Party was arreſted by the Sheriff, and through his har 
Default in not returning the Writ, the Defendant yelled to 


died. Now in this Caſe, he ſhall not take Advan- affien his 


tage of his own Wrong; but ſhall aſſign the Bail- Bail- 


Bond, or pay the utmoſt Amerciaments. 2 Keb. 388, Bond. 
Hill and Browning. 3 F 


But the late Act for the Amendment of the Law, By 4, 5. 
ſays the Sheriff, or other Officer at the Requeſt and G cap. 
Colts of the Plaintiff, or his lawful Attorney, ſhall Me may 


it under his Hand and Seal in the Preſence of two pelled. 
or more Witneſſes, which may be done without 


Bond ſhall not be ſtayed until Special Bail S Wen. 
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 Lenthall 


Side, That after the ſame Bail given, the Princi- 


al had ſold his Land, and became irreſponſible, and 
HEE nar himſelf to the Marſpalſea. And for this 


Cauſe the Court refuſed to ſtay Proceedings, and 


faid it could not be done until he had given Speci. 
al Bail; becauſe they did not cauſe him to 

at firſt, according to their Obligation. And ſo it 
js, when the Principal on ſuch Default of Ap. 


| pearance becomes a Bankrupt. Siderſin, Pag. 386. 


And it ſeems where the Under- Sheriff delays execu- 
ting a Writ, &c. till the Party has dliened, Oc. he 
himſelf ought to be anſwerable. . 1 


Of other Bente (befides Bail-Bonds) ial into T9 


Sheriff, what are good, and what not. And 
Pleading. 


Vide infra Tit. Bonds between 15 High-Sherif 


| and Vader Sherif, and others, 


Bond to be a true Priſoner. 2 


A Bond given to be a true Priſoner (as by fas 


he ought) is good, and not within the Statute of 
23 H. 6. As to this, 
There is a notable Caſe of Lenthall and Cooke, 


end Cooke. The Caſe is, 


The Con- 


dition, 


Lenthall the Marſhal brings Deht on Bond dagainl 


Cooke. The Condition Wat. 


If the above · bounden A. p. now priſoner i in 
the King's Bench in Southwark, do and ſhall from 
henceforth be and continue a true Priſoner, in the 
Cuſtody, Guard, and fafe Keeping of the above- 
named John Lenthall, Marſhal of the ſame Priſon ; 
and in the Cuſtody, Guard, and fafe Keeping of 
his Deputy, Officers and. Servants, or ſome or one 

of them, yard bi ** . 


e lawfolly diſcharged, 
| with- 


* * KI SR 4 
4 „ * 
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without committing any Manner of Eſcape or E- 
ſeapes during the Time of his Reſtraint; then this 
preſent Obligation to be void. | 


The Defendant pleads the Seats of IT H. 6. of Plead- 
Obligations made to the Sheriff colore Officii. And 188 
further pleads, That at the Time, and long be- 
fore the Plaintiff was Marſhal, that P. at the ſame 
Time was a Priſoner at the Suit of, &c. And that 
the Defendant, togetlier with the aid P. pro eafi- 
amento & favore to be ſhewed by the Plaintiff to 
the ſaid P. made the ſaid Bond, '&c. The Plain- 
tiff replies, the Bond was pro meliori ſecuritate of 
the ſaid Plaintiff, that the ſaid P. ſhould not eſcape, 


and traverſeth the Eaſe and Favour. The Defen- 
dant demurs. ER 


And theſe Things were reſolved by the Court. 
1. That the Marſhal of the King's Bench is 


within the Words, Gaoler and Keeper of Priſons. 


2. Bonds made to Gaolers of 22 and Favour 
of Priſoners, are void. 
3. A Bond given to ſave barmlef from Eſcapes, Bond to 


is within this Statute and void; but a Bond to ſave 
continue a true Priſoner is good: And there is no Rm 


Agreement, that it is for Eaſe and Favour, ap- {a capes, is 
» 


| pears, but the contrary rather ; for the Plaintiff in void. 


his Replication hath traverſed it, and the Defen- 
dant hath confeſſed the Replication to be true by his 
Demurrer. 1 Sand. 162. Lenthall and Cooke. 
Latch. 23, 143. Elwortzy and Perryer, and Hill 


there cited. 


This Caſe of Lenthal and Cooke f is reported by 
Siderfin ; and the Caſe there truly put as here. 
The Intention of the Obligation was for Eaſe and Plea, 
Favour, and traverſing it hath taken it awa 
Naw when the Defendant had ſuch I ye of. Demur- 
en and refuſed, to join, buy . the —_— 
en 


— 
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fendant agreed it was not for Eaſe and Favour. Si- 
derfin 283. 


Note, A little Evidence in fach Caſe would fee 
to prove Eaſe and Favour. ee 


warden. A Bond to the Warden of the Fleet to be a 
true Priſoner. The Defendant without pleading 
the Statute ſaith, it was for Eaſe and Fuvour. The 
Plaintiff demurs. The Plaintiff ſhould have tra- 
verſed the Eaſe. And Judgment for the Defen. 

dant. 3 Keb. 320, 361. Oakes and Cel, 

To per- Condition is, Where D. F. is under his Cuſtody WR 

mit him (i. e. of the Obligee) upon Arreſt, at the Suit of MM 

to go at the Plaintiff, in Action of Debt of 1400 J. upon 

large for Bond by him to the Plaintiff, and at the Requeſt of 

6 Days. the Defendant he is, permitted to go at large for 
fix Days. If therefore the ſaid D. before the 1 2th 

of February renders himſelf a Priſoner to the She- 
riff of Middleſex at the Plaintiffs Suit on Action of 
1400 J. and remain a true Priſoner till he ſhall be 
diſcharged by Conſent of the Plaintiff, Sge the 
Pileading. Quære de Judgment, Sir Tho, Jones, 
Rep. 139. Ruſhant and Waite, Siderfin 132 
of one in But the Bond of one in Execution to be a true 
Executi- Priſoner is within this Statute, and void, And as 


FOE ED Nets, SONIC” A 
wh PF: ee ION ITOINY 


on. to this, the Caſe was: 1 3 

* The Condition of the Bond was, If Thomas 

Caſs. Manningham keep the Sheriff without Damage a- 
gainſt our Lord the King, and one T. P. and at 
all Times be at the Commandment of the ſaid She- 
riff as a true Priſoner, and appear before the Juſti- 
ces, &c. Then the Obligation to be void. 


; "Ix 9 
. 


The Defendant pleaded, the Statute of 23 H. 6. 
+ and that the Body of Thomas Manningham Was in 
concluſi- Execution upon a Recognizance, and that the She- 
on of the riff made the Obligation for the Delivery of the 
Plea ill. ſaid Thomas Manningham, and demanded Judg- 
x 1 n | ment 


* 


i= 


— 
— 


there was a Warrant of Attorney to confeſs Judg- 
ment on the Eſcape of V. Ehn moved to ſet aſide 


Sir J. Lenthall aſſigned his Security to the Credi- 
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ment f Afio, i. e. If the Plaintiff ought to main- 


tain his Action, 


This is no good Concluſion of the Plea he Ho it 


ought to have concluded, Iſſint nient non fait. For — 7 


the Statute faith it ſhall be void; and if it ſhall be nient ſon 


void, then it ſhall be void from the Beginning, fait. © 


and then it is not his Deed. And further, That he 


had not wiſely concluded his Plea; for this Special 
Concluſion had ſtraitened the Defendant ſo, that if 


| the Obligation be void for any other Cauſe, the 
| Defendant ſhall not have Benefit of it. And yet vet Judg- 


becauſe it appeared to the Judges on the Matter in ment a- 


Law, that the Plaintift had no Cauſe of Action, the 25 the 
Court gave Judgment againſt him; for the Obli- Taaintig 


ation is void by the Letter of the Hatute, for it 


| | makes void Obligations taken in another Manner, 
which extends to avoid Obligations for bailing thoſe 


which are contained in the ſecond Branch; as thoſe 
in Execution, &c. Ploud. 66, 77 Dive and Man- 


ningham. 


But as for the Concluſion of the Plea; the Con- where 1/- 
dition was, That the Defendant ſhould appear in ſrt non - 
B. R. to anſwer in a Plea of Treſpaſs, and ſatisfy Factem i 
the Damages. The Defendant pleads the Statute 
of 23 H. 6. that the Bond was made for his En- 
largement, and 1/int non eſt factum. The Plaintiff 
demurs ſpecially upon the Concluſion of the Plea, 
which ought to be Judgment Si Actio, and agreed 


the Plea to be ill, Allen p. 85. Leech and Davies. 


The Defendant and L. were jointly bound to Sir judg - 


J. Lenthall for the true Impriſonment of V. and ment con- 
feſſed on 


Eſcape. 


the Judgment, being a Way for Eaſe only, and 
Judgment entred without Trial of the Eſcape. But 
per Cur”, It is to be entred on Action brought, 
which is brought, and the Parties are at Iſſue. But 


| cor, 
1 


1 I 
* * 
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tor, which per Car, is well enough; and there ap. 
pearing no Fraud, they refuſed to ſet aſide the 
Judgment. 1 Keb. 815. Sir John Lenthall verſus 
Tord Landois. 1 
The Ra: The Marſhal takes Bond of one in Execution to 
of the be a true Priſoner, who eſcapes; Action is brought 
King's againſt him, and well, for the Bond is good. The 
Bench Marſbalſea was ruled to be enlarged, and this ſhall 
Priſons be called Within the Rules; and if the Marſhal 
| take a Bond to tarry there, it is good. Latch. 143, 
Sir G. Reynell verſus Elworthy, Poph. 165. fine, Sir 
6e. Reynells Cale. 5 1 
To fave But a Bond to the Marſhal, &c. to fave harm- 
from E- leſs from Eſcapes is void, and within the Statute; 
ſcapes. becauſe it is not a Bond that he ſhall continue a 
| true Priſoner. Vide the Condition, Record and 
Pleadings. 1 Sand. 160, 161, 162. Lenthall and 
Cooke. 2 Keb. 422. 1d. Caſus. 
Bond for The Marſhal ought not to take Bond for Cham- 
Cham- ber-Rent; this is to come in in Allowance Fees. 


ber-Rent The Warden, or other Gaoler, cannot impoſe 


void. what Rents they will on Chambers. 3 Keb. 103. 
Bond and Moſdale. 3 Keb. 133, 603. Ducken- 
/// 
Bond for A Bond or Covenant for Fees is void; but a 
Fees, Bond for true Impriſonment is not void, prima fa- 
cie, without Circumſtances, &c. 3 Keb. 133. Moſe- 
dale and Middleton. Vide antea & Dalt. 524. 
cham- A Bond for Chamber-Rent is void by common 


ber-Rent. Law; becauſe the Party is reſtrained contra volun- 


tatem, and ſhall be impriſoned till Payment. Alſo 

the Statute extends to the Marſhal only for ſuch 
Bonds as they may take Virtute Officii, Latch. 10. 
Meat and Epſom Caſe. So for Meat or Drink. Dalt. 361. 
Drink. Upon a Statute acknowledged, and Extent ſued; 
Fees, the Sheriff takes Bond of 20/. for Payment of 100. 
his Fee; and this was before the Liberate. It's a 
void Bond. 1. Becauſe he takes the Bond beſore 
| the 
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the Liberate. 2. He took his Wages before he Note. 


did his Work. 3 Keb. 678. Ellis and Nelſon. 


Hide infra Tit. Fees. | | | 
Debt was brought upon a Bond made to a Bailiff To ſave 


of a Liberty to ſave him harmleſs, concerning Goods ® Bailiff 
- which he had levied by a Warrant; and as the ny of 
* Goods of one K. and had delivered them to the hari leſs 
{ Defendant upon Requeſt, who made claim to the for Goods 
| Goods, and returned Nulla bona, &c. Defendant deliver- 


pleaded in Bar Non damnificatus. Plaintiff re- ed. 
plies, and ſhews how, and Defendant demurred. 


It was hereupon inſiſted for Defendant, that the 
Bond was againſt Law, becauſe it was to fave the 


Plaintiff harmleſs from a falſe Return: But on the 


bother Part it was infiſted, that the Bond was lawful ; 
and to prove it, ſeveral Authorities were cited; and 
by the Opinion of the whole Court Judgment was 
given for the Plaintiff. 1 Lutuych 593, 596. 


Note, A Promiſe is within the Statute, as well as Promiſe 


* a Bond. But it is where the Bond or Promiſe is within 
made by the Priſoner himſelf, or ſome other for him. the Sta- 

And therefore in an Action on the Caſe the De- cute. 
fſendant promiſed the Plaintiff, Thar if B. (a Speci- 

on Cap ad Satisfaciend', and ſuffered him to e- 
ſcape, he would not ſue the Plaintiff; this is not 
within this Statute. 1 Leon. 132. Palmer and 

Smalbrook. = 


at his Nomination) arreſted A. at his Suit 


But Hobart in Norton Sim's Caſe ſaith, Cove- Covenant 
nant is not within this Statute ; that is, becauſe it 
was not a Bond (for Performance) made in the Be- 


half of a Priſoner, as Beaufage's Caſe is. Hob. 


2. 13. | | 
A Promiſe made to a Gaoler to ſuffer a Priſoner Promiſe 
to go at large, is void. Dalt. 524. 2 Bul. 213. void. 


As to Aſſumpfits and Conſiderat ions about deliver- um-. 


ing Priſoners in ſafe Cuſtody, ſaving harmleſs from It, &. 


| Eſcapes 


- 
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| Eſcapes, permitting to go at large, Cc. Vide infra 


ſub Tit. Eſcape, verſus Finem. 


Where By the Statute of 13 Car. 2. cap. 2. Perſons ar. 


the She- reſted by Proceſs out of the King's Bench or Com- 
riff Ta mon Pleas, not expreſſing the Cauſe of Action in 
— 1 the Writ, Bill, or Proceſs, and which are bailable 
Bail. by the Statute of 23 H. 6. c. 10. ſhall give Bail- 
Bond not exceeding the Sum of 40 l. and upon 
Appearance at the Return, he ſhall diſcharge ſuch 
Bail-Bonds. And if the Plaintiff do not declare be- 

fore the End of the next Term after Appearance, 


then he ſhall be nonſuit, and Judgment and Coſts 


Excepti. {ball be againſt him. But this Statute extends not 
on. Per to Arreſts upon Capias UDtlagar', Attachment or 
| Reſcous, Contempt or Privilege; nor to popular 
Action, or Action on any Penal Law (except for 
Tithes), Indictment, or Information. 
Action Now if the Sheriff in ſuch Perſonal Actions do 
lies. take a Bond of 150 l. (where it ought to be but 
40 J.) the Party ſhall have an Action upon the Sta- 
| tute againſt the Sheriff; but the Bond is not void, 
Yet Bond This was the Caſe of a Coroner, 2 Keb. 387, 311, 
good. Foſter aud Cloſen. 
Caution, And therefore Villars and Haſting's Caſe, where 
: it faith, The Statute doth not reſtrain him from 
any Sum, is good Law; but with this Caution, 
That Action lies againſt him if he exceed 407. de 
placito debiti generally upon this late Statute. Cro. 
| Jac. 286. AE 


In what other Caſes the Sheriff may bail, or not. | 


The Sheriff cannot bail one committed for Felo- 
ny. except it be by the King's Special Writ directed 
JJ Gy 
Indited. A Man indicted for Treſpaſs, or any the like Of- 
fence, before Juſtices of the Peace, and thereupon 
committed to Priſon, may upon the King's Writ be 
bailed by the Sheriff to appear at Seſſions. 


Felony. 


Upon 


nn * 
PTY N 


ch. 7. Mhere the Sheriff was Bail, 543 
a PD pon a Superſedeas the Sheriff may bail a Man Superſede- 
ſued or indicted, &c. whereupon a Capias or Exi-ai. 

I's gent ſhall be awarded againſt hi » and the Party 
!= | thereupon impriſoned. 


in | Hie may take Bail upon an Attachment, pro Pa- Attach- 

le ce, by the expreſs Words of the Writ. ment. 
Hie may alſo take Bail-Bond on an Attachment Salk. 608. 
n | fora Contempt; but the Plaintiff may refuſe to ac- : 
h cept it, And 5 — 3 N Bail for an 

- © Appearance, and the Plaintiff refuſes it, he is liable 

, © © Action, and alſo to be amerced. 1 Salk. go. n 
s But in either Caſe, if the Plaintiff take an Aſſign- 


„ dente the Bal Bona (tho' the Bail he inſuffciene) 
r the Sheriff is not to be amerced. Ibid. 


r = | 
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Return, 
what, 


On the 


Of Returns of Writs, and when they may be returne 1 
General Rules and Maxims of Returns. phat 


. Writs muſt be returned, and what need not. What 
Hall be a. good Return of Writs, or how Returns 


fall be made, in Reſpect of the Perſon that makes 
the Return, as Sheriffs, Bailiffs of Franchiſes, 

E&c. In Reſpect of the Forms, and where inſuffici- 
ent Returns are aided. Where Returns ſball be 
void for the Uncertainty or Repugnancy. I hat 
ſhall be a ſufficient Excuſe for the Sheriff *'s Non- 

return of a Writ, and what not, 'What Acts, 
Proceſs, or Appearance, ſhall be good before the 
Return. The Penalty on the Sheriff by the Court 
for Non-return. 


Return is but a Certificate made by the She- 
riff or Bailiff to the Court, from whence 


the Writ iſſued, of that which they have done 
touching the Execution of the ſame Writs, Vide 
Dalt. 162. 8 | 3 
here is a Difference between the Teſte and Re- 


wen of Writs. i 1 | 
A Return may be on the Eſſoin- Day. A Writ 


Eſſoin-day. ſhall not abate if the Return be quarto die poſt. 


Appear- 
ance, 


Eb, Ee. 


29 


If a Man be bound to appear the firſt Day in 
Term in Court, he may appear the firſt Day of 
the Eſſoin, and then have his Appearance recorded, 
and this is good. 2 Bulſt. Bedoe and Piper. 
Where an ill Return ſhall be aided by the Party's 
Appearance, and where not, ſee Cumberbach 293, 


| Where "cis neceſſary to return a Fieri facias, 


and where not. See 1 Salk. 318. 
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13 8. wth 05 Return of ries; 4 5 0 
A Scite Fac againſt Bail-muſt lie in the Sheriffs 
Hands a convenient Time ae tis returned, Ga | 


| See 2 Salt. 5 99. 


Note, Where the Writ or Procels i is direted (o 
the Biſhop, there the Biſhop is to make Ri- 
turn thereof: And ſo where the Writ is di- 

rected to other Perſons (as Coroners) they are 
to make Returns. * 162, 537. 95 
© 


| General Rules of 21. 


Deputies are allowed in Miniſterial Officer: But 


all Returns made by them are to be made in the 


| Name of the Principal Officer. 3 Bulft. 78. | 

The Sheriff muſt return true, and not contrary to The De- 
the Record; if he do, it falſifies all his Proceed- fendant 
ings. L. brought Treſpaſs againſt J. G. Widow, 1 
hanging the Suit, ſhe takes D. to Husband; Judg- the 8015 
ment Was againſt J. G. and a Writ was directed to 0 
the Sheriff, quod caperet J. piædictam per nomen 

G. ad ſari faciend, c. the Sherriff cannot now 

nd that ſhe” was married. 70, "Jon 33 3. Doley 
and White, © 

The Return muſt not be coming to the former Re- Return 
turn. If the Sheriff return upon the Veuire fac of "_ 
twelve Jurors, upon the Diſtringas he may not re- 
turn one Had nothing, for this is againiſt his former 
Return, 19 H. 6. 38. For if he had at firſt and 


alien fince, yet it is chargeable with Iſſues. But 


if the Land be recovered by Eign Title, in the 


mean Time he may return it with this Concluſion, 


29 


Et iſſint nihil habet. Id. ibidem. So if he hack 


Land in the Right of his Wife, and ſhe ts dead in 


the mean Time. 
The Sheriff is to put his Nane 0 very Return Shorts * 
made hy him, or the Return is td be void. By the Names, 
Statute of York, 12 Ed. 2. c. 5. 1 Bulſt. 73. The 
L Statute 
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146 The Office and Duty of Sheriffs, 8c; 
Statute appoints that he who returns ſhall add his 
Name to the Return, and it is ſufficient if it be his 


How. Chriſtian Name and Sirname, and the Name of his 


Office is not requiſite. Cro. Car. 1 89. Bethell and 
Parry. Plowd. 63. tho in Scrogg's Caſe, Moor 548. 


| Office, ſaith, the Name of Office mult be ſubſcribed, a 


well as the Sheriff's Chriſtian and Sirname, but by 
Coroners only the Name of Office. Et vide Sil 


Pratt, Reg. 532. _ 
What That *tis requiſite that the Sheriff in making a 


Names. Return ſhould inſert his Title, Name of Dignity, 


B Chriſtian and Sirnames. 
2 —— | The Return of the Venire fac was executio iſti- 
us. Brevis patet in quodam panello huic Brevi an- 


nex Tho. H. 1 275 Vicecom', and then the now 


Sheriff added theſe Words, iſtud Breve fic indorſat 
uit mihi J. R. Vic' deliberat per Tho. H. Mi nu- 


per Vie in Executione Officii ſui; it's ſufficient, 


for T. H. ought to put his Name to the Return: 
For nuper Vic ſhews he was not then Sheriff, he 
ought to have put his Name to it T. H. and then 
the new Sheriff ought to ſubſcribe iſtud Breve fic 
indorſat', &c. Plowd. 63. 5 Rep. 41. 2 Kol. Rep. 
209. Bethers and _ Vide infra. Cro. Car. 18g, 
1090. contra. Dalt. 5 16 
Action a- If the Sheriff levies Goods, and dies before Sa- 


gainſt the tisfaction to the Plaintiff, an Action of Debt 


— 5s will lie againſt his Executors. But where the 
_ eur Sheriff is chargeable in his Life-time for a ſpecial 
Tort or Misfeazance, there his Perſon. is only 
chargeable ; and Actio moritur cum Maſons: Cro. 


Car. 539-540. 


Returns Returns muſt be made according to ancient Courſe, 


accord- and according to Precedents: As Waſte was aſſigned 
ing | mag an- in S. the Return muſt not be quod acceſſit ad S. but 
Courſe, ad locum vaſtatum. Aa . 27 H. 8. Rol. 2. 

Val 3 en : 


Ch. 8s. Ot Return of Writs, 147 


So a Return of non inveni partem for non eſt in- Error 
ventus, is Error, and not amendable. 9 H. 6. fol. 1 2. 8 
Mercer was outlawed at the Suit of H. it was Superdi&- 
moved to avoid the Outlawry, becauſe the Sheriff ys for in- 
returned the Exigent on the Back of the Writ franomi- 
thus, (viz.) ſuperdifFus Mercer, where it ought to #4tus 
be infranominatus Mercer; for nothing was written 
above, but within. But-by all the Juſtices the Re- 
turn was good, So if he had writ the Return on 
the inner Side of the Writ. Dalt. 164. 7 
Surpluſage is no Hurt to the Return of a Writ, as Surplu- 
in Elegit, and the Sheriff returns that to be execu- ſage. 


ted; the Extent of the Church of St. Andrews, Dalt. 172. 


alias difÞ St. Edes. and the true Name is Andrews, 
yet good. Winch p. 27. In Sire fac returnable 
in B. If the Sheriff return Scire fec, &c. qd? fit 
coram vobis ad faciend, d breve requirit : Altho* 
vobis had Relation to the King, where the Garniſh- 
ment ought to be coram Juſticiariis, yet good; for 
theſe Words ad faciend' qd' Breve requirit, compre- 
hend all. 29 Ed. 3. 33. adjudged every Return muſt 
exactly anſwer the Writ. 9 79 
Statutes aid Miſreturns 4 inſufficient Returns, 
but not, where there is not any Return. Cro. Car. 5 87. 
Becknam. Ln prnCans - POSTS 
None can make the Return of a Writ, but ſuch Officer, 


a Perſon, who at the Time of the Return remains an 


Officer to the Court. Vide infra, _ - 

The Sheriff's Return cannot be falſified by 4fi- 
davit. Comberbach 255. Nor is his Return of a 
Reſcue traverſable. Ibid. 295. & infra. For againſt 
the Return of the Sheriff, there is not any Tra- 


| verſe, Averment or Anſwer. But this ſeems intend- 


ed only of Returns of Reſcues. SS; 

Per Maynard in Searl and Long's Caſe. Mod. Feigned 
Rep. 248. It's a great Abuſe in Officers to return Returns 
feigned Names; the firſt Cauſe of which was the miſchie· 

F Ignorance s. 


} 
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Ignorance of the Sheriffs, who being to make Re- 
turns, and looking into the precedent Books ſor 
the Form, and finding John Doe and Richard Roe 
put for Examples, made their Returns accordingly, 
and took no Care for true Summoners and true 
Manucaptors. And he cited a Cauſe. 
Judg- Judgment was entred in B. in a Plea of Qua- 
ment va- ,, 7mpedit, upon Non- appearance to the grand 
cated. Diſtreſs; but there the Party was ſummoned, and 
true Summoners returned. Upon Non-appearance 
an Attachment iſſued, and real Summoners returned 
upon that; but upon the Diſtreſs it was returned 
that the Defendants diſtricti fuere per Bona & Ca- 
talla, & Manucapt per J. Doe & R. Roe; and for 
oe: Cauſe the Judgment was vacated. 5 


Grand b, When the Grand Diſtreſs is awarded, it is 
' Diſtreſs. that the Sheriff is commanded to ſeize the 
Thing i in Queſtion. 0 - 


| Ruleto If the Defendant be ken, then at the ins 
the She- of the Writ, the Plaintift's Attorney, at the Day 
2 4 Tag of the Return of the Writ, may give a Rule at the 
Writ, Clerk of the Rules for the Sheriff to return his 
; | Writ; or if he go out of Office, then a Diſtringas 
o the new Sheriff to diſtrain the old Sheriff to re- 
turn his Writ: But if the Defendant be arreſted. by 
a Bailiff of a Liberty, who hath the Execution 
and Return of Writs, then he muſt return his War- 
rant back to the Sheriff by Rule of Court, or Di- 
ſtringas directed to the Sheriff to diſtrain 1 8 Bailiff, 
and lo amerce 170 Balfff noe Ways 
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of Win in pas of ts ola Sheriff and New 
Ld rf. | | 


"wee the Sheriff that batt an + Execution mall 
cad it, (and conſequeritly make the Return) tho 
his Office be expired. 1 Salk. '323. except the 
Writ endorſed with the ſaid Return be delivered : 
over to the New Sheriff. Vide poſt. 
Upon the Cap” the Sheriff returns Lawynides in Languides 
Priſona, and a Diſtreſs iſſues to the New Sheriff to Balk. c. 
make the former Sheriff to have his Priſoner; and 
the new Sheriff returns Ifſnes on the former 
Sheriff, and an Alias diſtringas iſſues againſt the what 
Sheriff. And after one of the Counſel would have muſt 
ſurmiſed, that the Sheriff 98 whom the Diſtreſs do. come in 
iſſued Was dead. R 2 2 
But by the Court, bis mall not have chis by 
Way of Surmiſe, but it ought to come in by the 
Return of the Sheriff. Dyer 25. a 
The Return of the Old Sheriff fhalt not conclude New She- 
the New Sheriff. On a Fi fa? the Sheriff returned riff not 
qd" cepit bona ad valentiam 101. & non invenit conelu- 
Emptores; hereu h w t out to th * oy 

pto pon there went o e new 
Sheriff a vendition expo nas, who returned that his 
Predeceſſor non cepit bena, & ideo, & c. and held 
good. 34 H. 6. Cro. Fac. 73. Dalt. 516. See be- 


fore, and Chap. 2. and ſee after. 


Where and what Writs adit to be returned, and 
| 1 2 uhere and what > As 


Generally all Writs of Ps (except Eli C. ſa. He- 
29 Cap* ad ſatisfaciend*, Habere fac ſeiſinam, Ha- bere fac. 
bere fac Poſſeſſronem, Fieri fac, Liberate, Oc. which 4 
are the final Proceſs, and after which no judgment r far 
is given, nor further Proceſs; and when Mat- 

ters en fait are only . be * as Land to be de- 


livered, 


1506 The Office and Duty of Sheriffs, 8c: 
| livered, Sein had, Goods fold, &c. are good, tho 
the Writs be not returned or filed (if the Executi- 
| on be duly made). . 1 5 N 
Elegit But in Caſe of an Elegit otherwiſe, becauſe the 
muſt be Extent is to be made by Inquiſition, to the Intent 
— that the Court may judge of the Sufficiency of it. 
and wn: and every Inquiſition ought to be of Record. 
ca in Capias in Proceſs muſt be returned. 4 Rep. 67. 
Proceſs Full wood's Caſe; in other Caſes the Party is at, the 
muſt yo End of the Suit; otherwiſe of a Cap' in Proceſs, 
returnec for the End of the Arreſt is, that the Defendant 
ſhall appear. 5 Rep. Hoe's Caſe. CS 
In a Scire fa for Execution, it's a good Bar 
that the Sheriff levied the Damages by Fi fac, 
though he had not returned the Writ. More 468. 
: Hoe's Caſe. | „ 3 
Notons The Writ of Retorn Habend' is not returnable. 
babendo. 2 Rol. Abr. 434. e 5 
Haberefac? Tbe Sheriff was ordered to return an Hab fac 
ſeiſinam. ſeiſinam, the Execution is good, if he do not return 
it. But perhaps a Writ of Error in Parliament 
may be brought ; and if he will not return it, the 
Court ſhall amerce him. 1 Roll. Rep. Godſall and 
2 Sir C. Heydon. 78 | 55 
Rediſſeiſm The Writs of Rediſſeiſin and Poſtdiſſeifin are 
=: Vicountiels, and not returnable; and the Sheriff 
hall hold the Plea, and give Judgment. 2 Inſt. 
Admeaſur So Writs of Admeaſurement of Paſture, and of 
de paſtur, Dower, and the Parties may thereupon plead be- 
Dower. fore the Sheriff in the County. But theſe Pleas 
may be removed out of the County Court by Pone. 
2 Inſt. 369, oo . . 
Duces te- Where the Sheriff returns cepi corpus & para- 
eum. tum habeo, and brings him not in, then the Writ 
of Duces tecum ſhall be awarded, to have the 
Body in Court ſub pena, 1 Bulſt, 82. Gerton's 
F Sire 


w oo. Ve 


Dalt. 516. 2 Roll. 457. Vide antea. executed 
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| Scire fac iſſues out of Chancery to the Sheriff of Seeurit/ 


H. and the Juſtices of Peace, to call L. before them — 


to take Security of the Peace. L. enters into a Re- he She- 


cognizance, and the Sheriff returns; this Matter is riff not to 


not good, the Juſtices ſhould have returned too. return 
For the Viſcount does not meddle with them as Sebara- 
Sheriff, but by Virtue of this Commiſſion only. 21 ** 


' 
| 


22 20, & 21. 2 Roll, Rep. 257. Leonard's 


What ſhall be a good Return, or not; or how: Re- 
turns of Writs are to be made; in Reſpect of 
the Perſons that make, or ought to make the Re- 
. ga 
Sheriffs. PE RES 
 Bailiffs of Franchiſes. 


Sheriffs. | | | 2 


If a Writ be directed to a Place where there are Where 


two Sherifts, as London, Briſtol, &c; and one of there are 


them doth return the Writ, its inſufficient ; for it two She- 


muſt be returned in both their Names, though one riffs, and 


(according to Cuſtom) may execute it. 21 Aſſize 8 che 


20. Br. Officer 22. Hob. 70. Dalt. 536. — 


But if a Warrant be directed to two Bailiffs of a Two Bai- 
Franchiſe to execute a Writ, the Return of one of liffs of a 
the Bailiffs in the Name of both is ſufficient. Ty, Franchiſe 
39. El. Palmer and March. Cro. Eliz. 512. Dalt. | 
FIG 1 / 
If a Writ dire&ed to the Sheriff be executed, and How the 
after a new Sheriff is choſen, the new Sheriff ought Sheriff 
to return the Writ in this Manner, (ſcil.) Recepi 998ht to 


hoc breve Pradeceſſori meo directum fic indorfatum. he Weis 


in the 


Time of the old Sheriff, 
I 


2 after and before the Return of it, the Bailiff is re- 
| moved, and a new Bailiff choſen, the Return to 
the Sheriff ſhall not be in the Name of the old 
Bailiff, but of the new | Bailiff in the Manner afore. 
. aid; for the old Bailift is now a meer Stranger. 
Thid. Quære, for no doubt he is till liable for his 
own Neglects, GW. Life eos BEN 
How if it But if a Writ directed to the Sheriff is not exe- 


be not ex-cyted by him before he is removed, and another 


_— choſen, and after the Writ is executed; this ſhall 


Sheriff. be returned generally in the Name of the new She- 
rif, without any Mention of his Predeceſſor. Dal. 


J /r 8 4 
Simileofs The ſame Law is of the Bailiff of a Franchiſe. 
Bailiff. Trin. 39 Eliz. Palmer and Marſh. If a Writ be 
executed by one Sheriff, and before the Return of 
it a new Sheriff is choſen, he ought to return the 
Writ, and not the old Sheriff, becauſe the new 

Sheriff is now the Officer of the Court. 
Maxim, None can make the Return of a Writ but 


ſuch a Perſon, who at the Time of the Return remains 


an Officer to the Court. 


Nuper dic A Venirt was returned in this Manner: Per T. R. 
Vicecomitem. Iſtud breve cum pannello annexo mi- 
hi deliberat” fuit per Thomam Hanmer Militem, 
nuper Vicecomitem in exitu ab Officio ſua. Et fic 
indorſatur, Thomas Hanmer Miles, nuper Viceco- 
mes. It was aſſigned for Error, in that it appears 
It was returned by one who had no Authori- 
ty; for in ſaying Nuper Vicecomes excludes him, 
and that he was not Sheriff when he made the Re- 
turn. EEE ht SLE BD GS TEIE SLING] 
Per Cur, It's good; for it appears by the Record 
that he was Sheriff next before Thomas R. and this 
Word Nuper Vicecomes indeed - doth neceſſarily im- 
GE =:. 


\ 
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So of a So if, upon a Warrant directed to the Bailiff of 
Bailiff of à Franchiſe' to execute a Writ, it be ſerved; and 


ply 
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ly, that he was not then Sheriff at the Time of 


d the Delivery of the Writ to the new Sheriff; then 
ir muſt be conſtrued, that by the Word Nuper 


Vicecomes, he was Sheriff at the Time of the Pan- 
nel made; and if he had returned it without the 
Word Nuper Vicecomes, it had been good. Cro. Car, 
189. Bethyl and Parr. GPa Go. 
s The Record is, That the Venire fac* to try the Error 
Iſſue was returned by F. S. Sheriff of the County that . s. 
» of D. It was aſſigned for Error, that J. S. was was not 
r not then Sheriff of the ſaid County. And it was then She- 
] certified by a Record under the Seal of the Fs 
quer, (viz.) That he was Sheriff; upon which the 
Judgment was affirmed. But ſome are of Opinion, 
that this cannot be aſſigned for Error againſt the 

| Record of the Court. Mich. 11 Car. B. R. Smith 
oo 8 
f If the Writ be returned by one that was not Where 


Sheriff, it's a manifeſt Error; but if he Defendant Appear- 
appear afterwards and plead, it's nc .naterial ; for ance 
his Appearance hath made it good. Cro. El. p. cures the 
582 Thoroughgood and Scroggs, 1 1 
If the Sheriff ſhall return Mandavi ballivo Liber- Return 
tatis, and ſhall not therein ſet down the proper toManda- 
Name of the Bailiff, it's not good. ii ballivo, 
The Sheriff cannot ſerve a Writ in Part, and = p 
write to the Bailiff of a Liberty to execute the o- bu Ch 
ther Part; as a Writ ſerved as to Part of the Jurors. riff, and 
But if the Sheriff upon a Capias in Debt again(t Part by 
three, return that he had taken two, and -as to ailiff. 
the other Mandavit ballivo Libertatis, &c. good. LOO 
The common Form of Vic' Ret” is, Feci quod- Common 
dam Warrant; but to the Bailiff of a Liberty, Form. 
Mandavi, &c. 2 Roll. Rep. 263. 15 6 
Pracipe quod reddat was awarded Vicecomitibus Sheriff 
Glouc, verſus A. B. & C. The Sheriffs return, andot 
that the ſaid C. was one of the Sheriffs of the ſaid 3 
City. Jdeo ego prafat' C. & c. alter Vicecom' Civi- moned 
N . tat bimſelf. 
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tat prædici meipſum ſecundum Exigentiam brevis 


iſtius ſummonere non poſſum. Reſponſ. It was ad- 


judged a good Return. Bendl. n. 160. 
The Return was in this Form, upon a Writ of 

Entry againſt Edu. Mytchell, Thomas Mykes and 

others. W 

Simils. Summ infranominat Edward Mychell, R. Fenn 
& J. Denn, & quoad ſumm præditt Tho. Wykes, 
Juſticiar infraſcript Certifico qd idem Thomas, & 
ego Tho. Wykes jam unus Vicecomit Civitatis pra- 
dif, ſum unu & idem, & non alius neque diverſ” 
Ideo ego prefat' Thomas & Hugo Hyde alter Vic 
Civit' prædit meipſum ſecundum Exigentiam brevis 
iſtius ſumm non poſſumus. Reſponſ. pradift. Tho- 
mz Wykes & Hugonis Hyde Vic. Anderſon 110. 

n. 21. Dalt. 193, 194. 

Bailiffs of Franchiſes, vid. ſupra. 


Retorn* de Vic per Bailiff. 


The She- If a Writ to enquire of Damages be directed to 

ritt can- the Sheriff, he ought not to make ſuch a Return, 

notreturn That he had commanded ſuch a Bailiff of ſuch a 

eg Liberty, Cc. Cui executio pradift brevis totalit' re- 

yprit of Hat fienda, & quod alibi infra Com prædidt' per ſe 

Inquiry, feeri non potuit, qui quidem Ballivus fic fibi reſpon- 

Se. dire- det, and fo ſets down an Inquiſition before the Bai- 

_— lif, and 40 l. Damage. This Return is erroneous, 

be execy. untrue, and againſt Law; becauſe the Warrant 

ted. was directed to the Sheriff himſelf to be executed 

in any Part of his Shire, and no Venue contained 

in this Inqueſt of Office, as there is in other Writs 

which entitles the Bailiffs of Liberties. But becauſe 

there were divers Precedents of this Form, the 

Court would not reverſe it. Hob. p. 83. Virely and 
Guunſtone. „ . 

If the Sheriff return, That the Bailiff of a Fran- 

chiſe (who had. Return of Writs) had _— 

| . C. 


8. 
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&c. this is good, although he doth not ſhew of 

what Place he is Bailift. 29 Ed. 3. c. 1. | 
M, had a Cap. ad ſatisfac. to the Sheriff of Mid. New Pro- 
| dleſex, and makes Precept to the Bailiff of the cefs, be- 
Dutchy, and the Precept was Ad capiend' H. ad r 2 the 
ſpond? W. where it ſhould be Ad ſatisfaciend”, and v, carl 
the Bailiff returns the Precept ſerved, and the She- ſtaken. 
riff returns to the Court Cepi corpus ſecundum Exi- 

genti am brevis ; it was moved to have a new Cap 

ad Satisfaciend* againſt H. For tho” the Sheriff by 

his Return had charged himſelf to the Plaintiff, fo 

that he may demand Execution. againſt him ; yet 

| where in Truth the Defendant was never taken in 
Execution for the Debt, as here, but only taken . 
ad reſpondend, there the Plaintiff is at Liberty to 

take new Proceſs againſt the Defendant, which the 

Court granted. Telv. 52. Wood and Harborn. 
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precedents. . 
Mandavi ballivo qui nullum dedit reſponſum. 2 


to Sand. 99. Jaques and Cæſar. K 
a Mandavi balivo upon Heri facias, and upon i 


e. Non omittas awarded. Vic ret nulla bona. 1 Sand. 
ſe 305. Merchant and Driver. | | 


5 | . I, 
1 | The Form. 

that Returns ſhall be good in Reſpect of the Form, 

; or not; and where inſufficient Returns are aided, 


As to the Sheriff's ſetting his Name to the Re- 
© turn, vide ſupra. Is 
8 Sometimes the Return is inſufficient for Omiſſion Omiſſion. 
of Words: As where the Return was, Refiduum 
hujus brevis apparet in quadam Schedula, for Refs. 
duum executionis hujus brevis. Fitz, Ret. 14. 
5 | | | * | 
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Scire fac And the Sheriff is bound to take Knowledge of ma. 
School- the Law in making his Return; therefore in a Si. Net 
Mater. „ facias to I. B. Maſter of the Grammar -School I 

of F. &c. and to the Scholars of the ſame, he re- WM Cor 
turned that Scir' fecit to the Maſter, and doth not N thu 
ſay, To IL. B. Maſter. Bro. Ret. 88. thu 
In a Scire fac. the Sheriff returned Scire fel She 
A. B. modo & forma prout iſtud breve exigit & re. rey 
quirit, and ſaid not infranominat A. B. yet per 
Cur? it's good, for theſe Words prout hoc breve exi. Ml by 
git are Tantamount. 2 H. 4. 13. 3 H. 4.9. Wen 
Return The Sheriff returned Non invent, for Non eſt in. an- 
Non inveni ventus, and the Party thereupon was outlawd me 
is Error. This was aſſigned for en, and not amendabde. the 
55 Fitz h. 19. Cr 
ARetwrn A Return by the Sheriff in the third Perſon i 
in the 3d not a good Return, The Sheriff returned, Quo 
Farm præcepit ballivo de S. for Præcepi ballivo, and he 
not 
was amerced for it. 21 Af. 17. 
Reſcous The Sheriff upon a Capias . That he 
returned. arreſted the Defendant at S and would have car- 
ried him to the Gaol, and A. B. reſcued him. This 
Return was inſufficient, becauſe he did not ſhey 
at what Place A. B. made the Reſcue; for it 
ſhall not be intended the Place where the Ancel 
was. Bro. Ret. 97. 
Vide plus Tit. Reſcous. rig 4 
Pro” fu- The Teſte of a Writ was 2 Martii 11 Eli. 
tur, how The Return was, In quarta Septimana Quadrige- 
7 0p refer. | fime prox” futur. The Words pro futur refer to 
quarta Septimana, not to Quaarigef mae. Mo. 365. 
5 Barton and Lever. 
That the In Treſpaſs the Sheriff returned in the Common 
Deſen- Bench, tha the Defendant was attached per catel- 
arched la ad valentiam de 10 l. It's a void Return, for 
per, © he ought to return he was attached by one Beall 


robe or Chatte certain, and name 2 that ſo they 
returned. may 
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of may be forfeited. Cro. Eliz. 13. Lawrence and 

ti. ¶ Netherſole. 1 Anderſ. 51. Vid. Tit. Attachment. 

Oo! In Outlawry of Murder the Sheriff returns, Ad Return 

re. ¶ comit meum tent apud D. en le County de Nor- 1 Out- 

not chumberland, and faith not in Comitar” meo Nor- 7. 

chumbriæ tent, &c. It's Error, for one may be 

i; Sheriff of Cambridge and Huntingdon, and of Sur- 

re. rey and Suſſex. 2 Roll, Rep. 5 2. Alder's Caſe. 

per Action of the Caſe upon Eſcape of one taken Time, 

xi» i by Ca. ſa. ret Paſchæ 16 Car. 2. on a Judgment (viz) 

entred in Mich. 16 Car. 2. which is repugnant 

in and impoſſible ; and this moved in Arreſt of Judg- 

d ment on the Return of a Writ of Exquiry. But 

le, the Teſte appearing to be Jan. 16. Car. 2. ret 

Craft? Aſcen', and that Virtute brevis poſtea & antea 

retorn, (vix.) ſuch a Day of May 16. which 

ſhould be 17. Per Cur, This is a void Return, 

(vix.) being expoſitive only. 2 Keb. 101. Han- 

we and Uhr 1 71 55 

pere a Return ſhall be void for the Incertuinty or 
Repugnancy, or not. | 


it In a Replevin on the Cauſam nobis fignifices, if In Reple- 
elt che Sheriff return, That the Beaſts cannot be de- vin. 
livered, quia viſum inde habere non potuit. This 
ss not good, becauſe he doth not ſay acceſſit ad lo- 
z. Nm; for perhaps he could not have the View, be- 
e- cauſe he did not go where the Beaſts were. 2 Ed. 
33 8 T3 
55. Outlawry was reverſed, becauſe the Exigent tain Re- 
had an uncertain Return. 2 Rep. Dr. Druh 's turn of 
„Ia 17 þ 77 Toege 307  chegae 
. If a Capias comes to the Sheriff to take a Man,” © 
or it's no Return that he was found within his Baili- Provt fi 
lt W wick after the Delivery of the Writ, Prout fibi m__ 424 
ey conſtare poterit. This is not good, but he ought ' 
: | 23 to 
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2 return expreſly, Quod non eft inventus. 9 H. 


ſl OS 
8 a Fieri fa do 555 Te e againſt Ex. 


ecutors, if the Sheriff return that they have not any 
Goods in balliva ſua, after the Delivery of the Writ 
prout ei conſtare poterit. This Return is not good; 


for he ought to take Notice whether they had Goods 


Return 


or not, and ſo return it. 9 H. 57. b. 
But in Debt againſt an Executor, who pleads 


on Aſſets. plene Admiuiſtravit, and Aſſets are found; upon x 


Uncer- 


Fieri fac, the Sheriff returns that he had nothing 
within the ſame County; it 's a good Betury: Ber 
dloes, n. 91. 

Upon Habere fac ſeifnam the Sheriff returns, 
that the Party who ought to take the Seiſin, noy 
Proſecutus eſt breve. This is not good; for the un- 
certain Intendment of it, and the Coming of the 


Sheriff to have Seifin, is not properly a Proſecution 


Repug- 
nant. 


of the Writ. Paſch. 15 Jac. Floyd and Bethel. 


On Entry ſur diſſeiſin of two Acres, Hal” fac ſei- 


finam was awarded, The Sheriff as to one Acre re- 


turns Habere feci, as to the other Tarde; the She- 
riff ſhall be amerced for ſuch a Return, as being 


contrary and repugnant in it ſelf. As in Ca. ſa. 


againſt two, the Sheriff returns as to one, Cepi, and 


as to the other, Tarde; wad hall be amerced. 2 Leon. 


175. 
Vide Reſcous. 


| That ſhall be a good 74h againſt the A inne 


In Debt 
againſt 
theHeir, 


of the Part), or not. 


Debt againſt the Heir: If fo Dake pleads 
Nothing deſcends to him but an Houſe in B. upon 
which Judgment is given for the Plaintiff ; ſed quia 
ignoratur of what Value the Houſe was, a Writ 
iſſues to the Sheriff to enquire of the Value, and 
according t to that to make Execution; and the 1 

I 


Eee Wo key mp ot 


ce 
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| Releaſe from the Plaintiff ; the Plaintiff. demurs. 


| What ſhall excuſe the Sheriff for bis uot Returnings 


riff returns, That the Heir ſold the Houſe before 
the Writ came to him. This is not a good Return. 
Hen. 7 Jac. B. R. Goldſon and Bennet. 

If in Action of Debt againſt Executors the De- In Debt 
fendant acknowledgeth the Action, on which a Fi- int 
eri fac iſſues, the Sheriff may return Nulla bona, pace lane 
&c. for this ftands with the Judgment, inaſmuch as : 
he confeſſed the Action; but not that he had 
Goods. 2 Roll. Abr. 459. Neuman and Babington. Ha- fa 

Upon Habere fac ſeifinam, upon a Judgment a- ſeiſnam. 
gainſt J. S. it is no good Return for the Sheriff to 
return, That J. S. had nothing in the Land, nor 
was Tenant. 17 Ed. 3. 66. b. TS 
The Sheriff on Levari returns, That he had le- Sheriff 
vied the ſaid Sum (which was 2000 /.) and in Debt pleads, 
he pleads as to 308 J. Nil debet, and as to the reft a 


Now the Plea of Nil debet is ill, and the Sheriff is 

eſtopt to plead it; for it is contrary to the Return. Eſtoppel. 
But per Cur”, ſince they have not relied upon the E- 

ſtoppel, but taken Iſſue, that could give them no 
Advantage. Hob. 206. Speake and Richards. 


and what ſhall not. 


As for the Sheriffs returning a Reſcous, vide ſub 

Tit. Reſcous. „ 5 

The Sheriff returned a Reſiſtance on Habere fac? Reſi- b 
ſeiſinam, and he was amerced 20 Marks; becauſe ſtance, 1 
he did not take the Poſſe Comitatus, and an Alias Fi 
awarded. Hill. 19 Ed. 2. Execution. 147. | eg 
On Habere fac ſeifinam, it's a good Return to, 1 
excuſe the Sheriff, that he at all Times was ready none Wo 
to deliver Sein, and appointed divers Times in cer- came to 1 
tain for the Party to come to the Land to receive make cs 
Seifin 5 but none comes for the Party to receive it. Sciſin. il 
2 Roll, Abr. 459. Floyd and Bethel, 8 FH 


| 

; | 
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So he ought to excuſe himſelf from the Time be- 
fore the Day aforeſaid, otherwiſe the Return is not 
good; for peradyenture he was requeſted before, 
ard would not perform it. Meſme Caſe. - 


Thatheis It is no good Return for the Sheriff to ſay, That 


not paid | 
kis = he would not execute the Writ. 34 H. 6. Bro, 


Ret. 10. The very Words of the Writ do enjoin 
the Sheriff to make Return of it; and if he be not 
aid his Fees where he is allowed to take them, 
he may recover them by Action. 
Tho in- If a Writ out of the King's Bench be directed to an 
ferior inferior Court, which the inferior Court is not bound 
Court be to allow, but may proceed notwithſtanding the 
Denny Writ directed to them; yet they ought to make a 
Writ, yer Return upon the Writ, and in the Return to ſhew 
they muſt the Cauſe: For the Writs from above ought to be 
return. obeyed. Stile*s Pra8. Reg. Tit. Return. 
Sheriff Sheriff returned a Protection on Arreſt. Tt was 
cannot ſet aſide per Cur”, in Regard the Sheriff can return 
return a nothing but Non eſt inventus, or Cepi corpus, at bis 
P _— own Peril; and it's in his Diſcretion to allow or 
wit, diſallow any Protection, and the Sheriff was ordered 
dos return his Writ on a Pain. 2 Keb. 681. The 
Sheriff of Yorkſhire's Caſe. © 
May re- If a Man be taken in Execution at the Suit of 
turn a su. the King; afterwards a Superſedeas comes to the 
ont che Sheriff, by 2 H. 7. fol. 7. he way return the Sit 
Body. Perſedeas with the Bod. 
So the Sheriff is to return che Capiai and the 
Whar if Body at the Day; Dot. if 5 Party . him, 


gabe this f is 2 good Excuſe. 3 Bulfty. 96, 97. 
him. And Note, if a Writ An legally” be executed the 


Day on whick * tis returhable, it ſhall not the fol- 
n or, at any Time after. 6 Mod. 159. 

epevin if the Sheriff returneth, That the 
Defendant claimeth 3 it's a good Excuſe. 
Dalt. 181, 


Property. 


The 


the Party will not pay his Fees, and -therefore that J 


— — 1 a 
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The Sheriffs of London may return their Cuſtom, Cuſtom, 


Dale. c. 73. | 
Mandavi ballivo Li bertati Sy qui nullum dedit re- 
ſponſum, is a good Return to excuſe. 


Tarde is an Excuſe, | 
So, that the Plaintiff non e Plegios de . 


3 
amen. 
Where Amendment foall be f Sherif Returns, and 


8 where not. 

id On Venire * no Return was indorſed, nor any Venire. 

" Name of the Sheriff on the Back of the Writ, nec 

by | quod executio brevis patet in quodam pannello, &c. 

"i The 18th of Eli. aids inſufficient Returns, not De now. 
* where there is no Returns; and ie could not be 


R amended after Verdict, and a new Venire fac iſ- 

I ſued. 5 Rep. 41. Rowland's Caſe. | 

. WW 3. H. 6. c. 12. extends to Returns; but yer Miſgeid- 

1 Miſprifion of Clerks are only to be amended. 9 

F But it extends not to a Return. by the Sheriff 

; _ it ſhould be to a * nor doth 18 
Eli. 

or to a Return of a Nauire fac without the . fac. 

i Name of the Sheriff. Vi d. U Co. 8 Rep. 162. 

E Blackmore's Caſe. | 
| The Venire fac, and WY Proceſs, is directed By one 

Vicecomitibus de Canterbury, and the Return is Sheriff 

made by one Sheriff only. The Court amended nf. 

4 this at common Law, and not upon the Statute of 

Jeofails, as was Sherrington and Talbot's Caſe, 

1 Cro..... and 39 H.6. 40. And they ſwore 

the Jury here, that there was but one Sheriff in 

— Siderfin p. 243. The "TT and Per- 

cival. 


M Allum 


Album 
breve. 


BY 
Where 
the She- 
riffs re- 
turn no 
Writs, 
c. 


— 


Inheri- 
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Album breve returned is not amendable. Mo. 
Rep. 1196. 3 SY 
Where the Return of the Sheriff ſhall be amend- 


ed, as well after Verdi& as before, Vid. 10 Rep. 


Denbaud's Caſe. „ 
Vide hic ſparfim plus de Amendments, And ſee 
General Abridgment. Tit. Amendment. 


Having now treated largely of the Inſufficiency 
and Validity of Returns in General, I ſhall conſi- 
der how the Law is in Caſes where the Sheriff 


doth not return the Writ ; or what Act, Proceſs or 


Appearance, ſhal! be good before the Return, and 
the Penalty on the Sheriff for not Returning. 

As to not returning of Execution, vide infra. 
Where a Man is to loſe an Inheritance if he do 


not appear, he ſhall appear without the Return of 


the Sheriff gratis, by Day in the Roll. 10 f. 
7. II. EE | Po 


Corporal Where a Man is to have a corporal Pain if he doth 


Pain. 


Exigent. 


Debt. 


not appear, he may appear without the Return f 


the Sheriff gratis. Id ibid. 


In Treſpaſs ; if after the Exigent is iſſued, the 
Defendant renders himſelf and had a Superſedeas, 


he may appear by the Roll, although the Sheriff || 
doth not return the Exigent at the Day. 38 Ed. 


3. 20. 6. EU 
In a Writ of Debt, if no Original be returned, 


nor any Return made, yet the Defendant may ap- 


pear by the Roll. 29 E4.3. 18. 


In a Writ of Debt, if the Sheriff return the Ori- 


ginal Nihil, &c. yet the Defendant may appear 


for fear of a Capias. 10 Jac. B. R. Slaney and 


Vautrey. 


The 
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= The Penalty for not Returniug, 
Nota pro Regula, by Hales : (1) The Court 


will diſcharge Priſoners on common Bail in two penalties 

Terms. (2) They will inflict Penalties on She- gn She- 

riffs, for not making Deputies ; and will (whether riffs. 

in Office or not) impriſon them for not returning 

of Writs by the Day, and not leave them to A- 
merciaments, or Diſtringas nuper Vicecomit*. 2 


In 1 Bulſtr. 201, 202. an Habeas Corpus was di- Warden. 


rected to the Warden of the Fleet, to bring in the 
Body of a Priſoner in his Cuſtody; who refuſing to 
make his Return, another Day was given him up- 
on Pain to return the Bode. | 
If the Sheriff takes J. S. upon a Latitat or Ca- Action- 
pias, and doth not return the Writ, an Action lies | 
againſt him, e Eq: 
And Note, tho a Sheriff be out of Office, yet 
if it appears, That during his being in Office he. 
has made a falſe or fraudulent Return, or wilfully 
refuſed, neglected or delayed the Execution or Re- 
turn of a Writ, the Court will ſend for him into 
Cuſtody, or order an Indictment or Information a- 
gainſt him. See 2 Show. 87. a Sheriff laid by the 
Heels for not returning a Fi fa. See Indictments 
againſt Sheriffs Tremain 123. & Offic Cler' Pa- 
cis, 152. 158. 213. poſt. 174 | 


1 
* | 
{ 
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Remedy going FY Sheriff * a falſe Rue: 
I Where and in what Caſes, and uhat Action lies 
againſt him for a falſe Return. Where ſuch Afi. 
ons are to be brought, how to be laid, and the 
Manner of declaring therein. Of the Reaſon of 
the Return of Cepi Corpus. upon Bail taken. 
Where Action lies againſt the Sheriff or Bailiff 
of a Franchiſe, and which of them upon à falſe 
Return. Remedy againſt the Sheriff for not re- 
turning the Writ ; or againſt his Bailiff, or a- 
gainſt the Baili of a Franchiſe. Of laying the 
Action, and of the Declaration thereon. M bere, 
and in what Caſes a Man may averſe the She- 
wif 7 Rerarn, or not. 


F 0 R Remedy againſt Sheriffs Bailiff and 
Gaolers, and where the Action is to be laid 
as to Misfeazance, Nonfeazance, Faux Returns 
and Non. rerurns. Vide Stat. W. 2. C. 9. | 


For Misfeazance. 


Faux Re- I. For a Fans . where aud in wha Caſe 
Da Action lies, aud where not ; and where and how 


ſuch Actions are to be brought, and * Manner 7 
Declaring therein. | 


Ls! In Partition, or other real Action, if 5 Sheriff 
ad. return the Tenant ſummoned, when in Truth he 
was not, Action of Deceit lies againſt | him. 26 of, 
48. 1 Brownl. 157. | 

So in a real Action, if the Decandtet deliver a 

Writ of Summons to the Sheriff, and the Sheriff ſum- 

mon wy Tenant accordingly, and after does not 

© | re- 
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return the Writ, Aion on the Caſe lies againſt 
him. H. 32 El. B. R. Marſh and Aſtery. 

So if the Sheriff return one ſummoned or pro- 
claimed which is not, Action on the Cale lies ; 
but this is not aſſi ignable f for A; Mo. 349. Cor- 


bet and Marſþ. 

Action on the Caſe lies againſt the Sheriff or re- De; 
turning, That he had delivered to the Plaintiff, on Inqui- 
upon Inquiſition taken, where he refuſed to deli- ſition, 
ver it, and fo the Return is falſe; tho' it was ob- 
jetted, that X s the Poſſeſſion is kept againſt 
him manu forti. But per Cur', that is but Mitiga- 
tion of Damages; but his Return was falſe, and 
therefore the Action lieth. 1 R Abr. 738. Liſter 

and Bromley. _ 

If the Sheriff return 2 3 aut 4 exaF, and Exigent. 
that there were not more Counties, where in Truth 
there was a fifth County, the Plaintiff ſhall have 
Action on the Caſe againſt him. 9 H. 6. 60.6. 

Sheriff arreſts the Party, and yet returns Non eſt Non eft in- 
inventus ; Action on the Caſe, or Treſpaſs for vente. 
falſe Impriſonment lies apainſt him; for he is a 
Treſpaſſer ab initio. Cro. El. 72 Hawkins s Caſe. 

18 Ed. 4.18. „ 

Action on the Caſe was n the Sheriff, for Cep; Core 
that he arreſted J. S. and ſet him at large, abſque pus on 
aliqua ſecuritate inventa for his Appearance, and Sat. 23. 
at the Day returned Cepz Corpus, and that the ſaid H 6. 

1 S. did not appear at the Day, but hid him- 

If; and that upon an Haheas Corpus awarded, - 
he returned Dar brain habeo, which was Faux, where- 
by the Plaintiff was delayed in his Suit, Cc. The 
Defendant pleaded, Thar FJ. S. being arreſted, put 
him in Sureties for his Appearance, F. N. and J. D. 
who are Perſons of ſufficient Eſtate within the 
County, and were bound to him in 40 J. for Ap- 
pearance. of J. S. at the Day in the Writ mention- 
ed, and pleaded the Statute of 13 H. 6. c. 10. 

M 3 by 
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f by Reaſon whereof he let him at large, and tra- 
verſeth Abſque hoc that he let him at large, abſque 
aliqua Securitate inventa prout, &c. Cro. El. 624. 
%%%ĩ l m 
The Court held the Plea and Traverſe to be 
good; for he is by the Statute compellable to take 
Bail, and it's left to his Diſcretion what Bail to 
take: And altho' he had not the Body at the Day, 
and afterwards at the Day of the Habeas Corpus 
returned quod paratum habeo, when he was at 
large, that is a Contempt to the Court, and fina- 
ble; but it's nothing as to the Party, nor can he 
„ A %%Üͤ , ĩðͤ 
Upon So that the Law which has been diſputed is ſet- 
Bail, She-tled, That where the Sheriff takes Bail according 
riff e to the Statute of 23 H. 6. and returns Cepi Cor 
— ng Ps; tho* the Party do not appear at the Day, yet 
cpi Corp, the Sheriff ſhall not be charged in an Action on 
the Caſe for a falſe Return. Siderfin p. 22, 23. Al- 
len and Robinſon. Mo. n. 590. Langton and Gardner. 
23H.6.10. For the Statute of 23 H. 6. is a general Statute, 
A Gene- of which the Judges ſhall take Notice; but if it 
ral Law does not appear to be a Return within the Statute, 
0 _ but at Common Law, there for his Non-appearance 
Action lies. And there is a Caſe in Siderfin on this 
Point which is worth Obſervation, as to laying the 
Action and Pleading, £ 
Cepi Cory, Action on the Caſe was brought for a falſe Re- 
on Stat. turn, i. e. Cepi Corpus, and yet he had him not at 
the Day, but ſuffered him to eſcape. The Defen- 
dant demurs to the Declaration. Now the Action 
is good, becauſe the Declaration ſhall be taken to 
be true upon this Demurrer. And the Statute of 
23 H.6. is in Part a private Statute, and the Court 
Pleading will not take Notice of it without Pleading it. But 
bad the Defendant pleaded- it Specially, or had he 
pleaded Not guilty, he might have had Advan- 
tage of this Statute, and have ouſted the — 
| | e 
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of his Action. Afer the ſaid Statute the Sheriff 
cannot make a ſpecial Return, but Cepi Corpus, or 


Non eft inventus. So that the Caſe of Alen and 


Robinſon as to that Point, is good Law. For ſuch . 
Action lies not properly againſt the Sheriff, be- 
cauſe the Statute of 23 Hen. 6. compels him to 
bail the Priſoner; and yet the Sheriff ſhall re- 
turn a Cepi Corpus, as formerly. Siderfin p. 439. 


Parker and WWelby. 
Now it's ſaid in Benſon and IWelby's Caſe, That gon pri- 


23 H. 6. c. 10. is a private Statute, and ought to vate. 


have been pleaded. 2 Sand. 154. Benſon and Welly. 
Now that Statute, as Hhelpdale's Caſe is, is a How pub- 


private Law as to Sheriffs Bonds; but as to extor- lick. 
657 


tious Fees, it's a r Law. 2 Keb. 626, 


Mod. Rep. 33. meſme Caſe. 


If a Sheriff levy Money on a Levari facias, up- Dobt woof 
on a Recognizance. at the Suit of J. S. and re- Vie, if he 
turns the Writs ſerved, F. S. may have Debt a- levy the 
gainſt the Sheriff, or 2gainſt the Sheriffs Execu- pore e 
tors. But in this Caſe the Plaintiff demurred to : 
the Defendant's Plea, and concluded ill. The 
Plea was grounded on a Releaſe, and he ſhould 


have demanded Judgment, if the Defendant ſhould 


be admitted to plead a Releaſe made after the 
Sheriff had made his Return. 1 Roll. Abr. 518. 


Speak and Richards. 1 Brownl. $7: meſine Caſe. 

Hob. p. 206. meſme Caſe. Sheriff 
Action on the Caſe lies againſt a Sheriff, whoaccepts 

accepts of a Return of one that is not Bailift, and — 

againſt him that made the Mo. 431. Pa ge 1928 


5 mer and Smalbate. 1 1 


Action on the Caſe lies af the Bailiff of a Bailif of 


Franchiſe for negligent BAG: or a falſe Return. a Fran- 
Mo. p. 431- chiſe. 


Action on the Caſe les againſt a Sheriff for For ma- 


TG other Return than is returned to him by king o- 


M 4 3 8 a Li- ther Re- 
turn. | 


| 
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a Liberty or Bailiff of a Franchiſe, wlo'had Re: 
| torna Brevium. 1 Rol. Rep. 1199. 
Where Upon a Fieri fac againſt an Adminiſtrator, the 
the Acti- Sheriff makes a Warrant to the Bailiff of a Fran- 
_— 3 chiſe to execute it, and after the Bailiff is removd, 
SO: or and another Bailiff elected; and after the old Bai- 
Bailiff of liff returns in his own Name to the Sheriff, That 
2 Fran- the Adminiſtrator had not any Goods præterquam, 
faite Nee. O. which is falſe, and after the Sheriff makes Re- 
3 © turn accordingly to the Court; yet no Action on 
the Caſe for this falſe Return lies againſt the Bailiff. 
For the Return ought to have been made of the 
new Bailiff, and ſo the Sheriff had accepted a Re- 
turn from one as it were a meer Stranger, and ſo 

void. And he ought to take Cognizance of the 

right Miniſters of Law; and therefore the old Bai- 

liff for this falſe Return is not puniſhable by the 
Law, but the Sheriff. x Roll. Abridg. 99. Palmer 
FalſeRe- If the Sheriff return Mandavi Ballivo Liberta- 
turn of tis, Oc. qui mihi reſponſum dedit, &c. if the Mat- 
Bailiff. ter of the Return be falſe, no Action lies againſt the 
Sheriff, but only againſt the Bailiff: For the Sheriff 
ougght to accept the Return of the Bailiff, and not 
examine the Reality of it, (if it be ſufficient in 

Law). 1 Roll. Abridgm. 98, 29. Palmer and Marſh. 
Againſt Cro. El. 5 12. Palmer and Potter. 
the She- If a Venire fac comes to the Sheriff in a Quare 
riff for a Impedit, and the Sheriff command the Bailiff of 
ee the City of C. to return the Pannel, who does it 

ois not accordingly, where he had not any Warrant to do 
Bailiff of it, not being Bailff of a Franchiſe, whereby the 
a Fran- Panel is quaſhd. The Plaintiff for this Default in 
chiſe. the Sheriff, and for his Damages, ſhall have an Ac- 
Againſt tion on the Caſe. 38 Aſprze 13, 
the She- The Sheriff upon a Fieri facias againſt J. P. 
rift and makes a Warrant to J. S. to execute as his Bailiff, 
Tor i and he does it; and afterwards the Sheriff makes 


net tho a falſe 
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a falſe Return, (via) That the Writ came ts. 

c. by which he is a Treſpaſſer ab initio, yet it 
<ul not the Bailift a ins. eee 2 Rol. Ab. 562. 
Parker and Moſſe. 

It was the Opinion of all ha Judges in the Sheriff 
| Caſe of Faucet and Cotton, That the Sheriff 's ſubmits to 
Submiſſion to a Fine, is no Concluſion to the Par- a Fine. 
ties grie ved, to bring their Action for the falſe Re- 
turn of the Sheriff, if it were 177 Sir Wenn = rn 

ag. 39. | 

R Fo 8 on Elagis, he Sheri returns, That Caſe, and 
he had appraiſed the Goods in Specie to 40 J. and not Debt. 
extended ſuch Lands, and delivered them to the 

Plaintiff. Ubi revera he never delivered them to 

the Plaintiff. Action of Debt lies not in this 

Caſe, but Action on the Caſe; for it is no Debt 

in the Hands of the Sheriff. Cro. Jac. 566. Cory- 

ton and Thomas. ” 

And it's not like to Pyke's Caſe, 14 Jac. which Debt. 
was; the Sheriff on a Scire fac? returned, That 
he had ſold the Goods for ſo much Money, and de- 
livered the Money to the Plaintiff; and the Plain- 
tiff thereupon.averring that he had not the Money, 
maintained an Action of Debt: For there the She- 
riff confeſſed by his Return, That he had ſold the 
Goods, and delivered the Money; but here it is 
not returned, that he meddled with the Goods, or 
the Value of them, ſo as there is not any Certainty 


to 1 5 him. = 8 Cale. 1. Jos 2 
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ARicn for a falſe Return may be brought in n In Com 
the County where this was, or in Middleſex 4 4 
where the Record is. Pn HE 53 2. Toh and 


Powell. 
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Wales. So Eſcape at D. in Wales, and the Return was 
Ar Heft. Non eſt inventus, and it was tried at Weſtminſter, 
minfer- the falſe Return being made at Weſtminſter, which 

is the Cauſe.of the Action. 2 Keb. 362. Mancer 

and Smith, 5 | + — 

Urlaga If a Sheriff on Cap Utlagat? will not arreſt the 
Com or Party, but return Nox eſt inventus, an Action may 
Aidaleſer. he brought _ him in the County where he re. 
ceived the Writ, or in Middleſex, where the Re- 

cord of that falſe Return is, at Election. Hob. 209. 
Siderfin p. 218, 219. Ruſſels Caſe. 

Elegit A Doubt was, Whether Action on the Caſe 
om or for a falſe Return on Elegit lies in the County 
AMiddleſex- where the Return of the Exigent was, i. e. in 
Middleſex, or where the Land lies? And the 

Court inclined, That it lay moſt properly in 
Middleſex. Winch p. 100. Sheir againſt Sir Francis 

__ Glover. © N 

Debt in One brings Debt againſt B. Sheriff of the Coun- 
Com” Pal. ty Palatine of Lancaſter, and ſues him to Outlaw- 
ry on Meſne Proceſs, and had a Capias directed to 

the Chancery of the County Palatine, who make a 
Precept to the Coroners of the County, being Six, 

to take his Body and have him before the Juſtices of 

the Court of Common Bench at Meſtminſter; one 

of the Coroners being in Sight of him, and having 

a fair Opportunity to . him, does it not, but 

Ret? Non they all return Non eſt inventus. The Plaintiff 
oft invent. hereupon brings his Action againſt the Coroners in 
Afiion in Middl:ſex; and the Court inclined, That the 
Midztfex. Action is well brought in Middleſex ; becauſe the 
Plaintiff's Damages ariſe here, by not having the 

Body here at the Day. Bulmer's Caſe. Rep. and 

Dyer 159. eng | 
Action The Chancery returns to the Court the ſame 
lies not Anſwer that the Coroners return to him, ſo that 


n= | the falſe Return is the Cauſe of Prejudice, and 
8 the 
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che other Things are but Arguments to prove it. 


And the Court conceived an Action would not lie 
againſt one Coroner, no more than againſt one 
Sheriff of London, Tork, &c. Mod. Rep. 198. Nay- 


or and Sharpley. 2 


Of Declarations in Actions for falſe Returns. 


171 


In Pigot's Caſe it was alledged for Error, that Non eft in- 


the Declaration was naught: 


vent us. 


1. The Bond was made for 200 J. dated 29 Proceſs 


Auguſt, 13 Jac. and this was before the Bond be 
made; yet being returnable in Michaelmas Term, n 


and the Latitat upon it after the Bond, it's ſuf- 
ficient to maintain the Action, and the Proceſs 
always bears Teſte the laſt . of the Term be- 
fore. | | e | 


fore the | 
Bond 
ade. | 


2. The Declaration is, The Sheriff's Bailiffs ar- It's not 


eſt inventus. It was alledged for Error, that the 


reſt the Party, and the Sheriff falſely returned Non ſhewed 
the De- 


fendant 


Declaration was not good, becauſe he doth not 4:1 not 
ſhew that the Bailiffs delivered the Bond to the appear. 


Sheriff, which they had taken for his Appearance; 
nor is it ſhewed, that the Defendant did not ap- 

ar. Sed non allocatur. For theſe ſerve but for 
Aggra vation of Damages, and are ſupplied by the 
Verdict. Cro. Fac. 561. Pigot and Rogers. 

Fieri fac for Debt was delivered to the Sheriffs 
of N. who executed it; after which the Sheriffs 
were diſcharged of their Office, and new ones 


the new Sheriff ſo indorſed. And an Action on 


this falſe Return, and Judgment pro Quer. And 
theſe Exceptions were taken, 


elected. The old Sheriffs redeliver to the Party Nala 
his Goods taken in Execution, and indorſed Nulla bona. 


boug on the Writ of Fieri fac', and deliver it to 
as 


ion 
ainſt 
| | . | „ r ; the old 
the Caſe was brought againſt the old Sheriffs for sherigs. 


_— do- 
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The Plaintiff in his Declaration does not 
fay, that the old Sheriffs did return Nulla bona, 
but only that uy did indorſe Nula bona, which 
is no Return. 

2. He faith not, they delivered this Writ this 
indorſed to be returned, i. e. by Indenture. 
Tho it 3. It appears not Whether any Return of the 
appear Writ were made by the old Sheriffs, or the new. 
0 * Per Glyn Chief Juſtice: He conceived it to be 
1 of well, and according to the Courſe in that Kind, 
the con- for. the old Sheriffs to make the Return, and to 
trary was deliver the Writ over by Indenture to the new 
wo 1 Sheriffs; eee Was a bene 3 Return 
is not properly a Return till it ed here; 
| Sheriff it is v3.4 Revirn of the Sheriff in the County Sb 

| he is Sheriff; and yet it ſeems Judgment was re- 
verſed. Quere. Stile p. 474. Toft and Day. © 
Nm eſt in- Action on the Caſe on a falſe Return of Non 
vents. eſt inveutus by the Sheriff of Galoway in Ireland. 
It was averred, That the Sheriff at the Time of 
the Delivery of the Capias had the Perſon in 
Cuſtody at Galloway. in the City of Dublin, and 
the Action is brought in the County of the City. 
Per Sanders On a Capias delivered to the Sheriff 
out of the County, he is not bound to hold him 
there. So upon a Latitat, Which is no Warrant 
to the Sheriff to take him; but only in his Baili- 
wick. Per Cur, This may be by Habeas Corpus, 
or freſh Suit, and being Aer Verdict, that finds 
the falſe Return (for the Return was Non eſt in- 
ventus in Balliua) and the Jury find that he was 
in Baliva at the Return of the Writ, the Court 
will preſume him legally in Cuſtody. 3 Keb. 577 
For not 561, 600. Bradſhaw and Andreus. | 
arreſting Plaintiff declares, he had proſecuted a Capias 
_ the De- againſt Chapman, who was indebted” to the Plain- 
fendant tiff in an Hundred Pounds, and delivered it to 
ſe. Sheriff. at Newport P. and that the Sheriff 2 
A 2 
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& - adtunc & N potuiſſet arreſtar the ſaid. 
Chapman; but that the Defendant machinans to 
delay the Plaintiff, &c. arreſtare the ſaid Chapman, 
&c. adtunc C ibidem abſtinuit & recuſavit, apd 


had falſely returned Non eſt inventus. Defendant Rer. Non 
pleads Non culp', and Verdict pro Quer. Per Cur' eſt inven- 
After Verdict the Declaration is good enough. 


and though potuiſſet arreſtare, without ſhewing 
how, or that the Defendant was in View of Chap- 
man, and potuiſſet denotes a Poſſibility ; and this 
is true if he were in the County, and the Sheriff 
is not bound to attend his Office in every particu- 
lar Caſe ; yet it ſball be intended ſuch Matter was 
given in Evidence; by which it appeared to the 
Jury, That the Sheriff potuiſſet arreftare, and the 
(. 4 ly quod recuſavit, doth imply Opportu- 
nity: But it was agreed to be good Cauſe of De- 

murrer. Sir Thomas Jones, p. 40. Fiſh verſ. Aſton 
| Sheriff of Bedford. =o 


Error brought. by the Sheriff, upon a Judgment gane fa 

' againſt him upon a Writ of Scire fac, for an ill for an ill 
Return of a Fieri fac*. 2 Sand. 34i, &.,  Returnof 

The Plaintifls ſhewed, That the Sheriff return- à Heri fac. 


ed, That his Officers had by Warrant ſeized Goods 
to the Value of One hundred and ſixty Pounds, 
and that they were reſcued out of their Cuſtody, 
ſo that he could not levy the Debt; and that the 
ſaid $. had no. other Goods whereupon to levy it, 
and then the- Plaintiffs ſuggeſt, That the Hundred 
and ſixty Pounds were not paid to them Defen- 
dant demurred. Ez judic pro Quer. And the 
Defendant, brought Error, That ſuch Scire fac“, 
did not lie, but rather Debt; and alſo that the 
Sheriff was not chargeable upon a Scire fac, if 
he did not return, That he had the Money in his 
Hands. Sed non allocatur. For the Plaintiff upon 
ſuch Return could not ſue out a new * 
5 CCC 


57% The Office and Duty of Sheriff, Ke.. 


unleſs for the Surplus, and there could be no Hu 


ditioni exponas ; and therefore the Plaintiffs ought 


to have Debt or a Scire facias, or otherwiſe they 
geiſure are without Remedy, and that by the Seiſure the 
the She- Sheriff had Property, and might reſeiſe the Goods, 


riff has though out of his Office: And Judgment was 


Property. a firmed. 


| Taking away Goods in the Sheriff's Cuſtody. 


If upon a Fieri facias the Sheriff taketh Goods 


in Execution, and before the Sale of them, 2 
Stranger takes them away out of his Poſſeſſion, 
and converts them to his own Uſe, the Sheriff 
may have an Action of Trover and Converſion, 
for he had a lawful Poſſeſſion, and is anſwerable 
for them. Hill. 21 Car. 2. int Wilbraham and Snow, 
2 Sand. 47. 1 Mod. 30. 1 Sid. 438. 2 Keb. 58g, 
1 Lev. 282. 55 

By the Report of the Caſe in 1 Vent. 5 2. it ap- 
pears the Goods were taken away by the Defen- 
dant in the Execution; and adjudged pro Quer. 


That Poſſeſſion without Property is enough 


to maintain Treſpaſs, but not Trover. Per 2 Bulſt, 
135 : 


Actions againſt the Sheriff for Non-feafance. 
For not returning of Writs. 


Defen- If a Capias iſſues againſt J. S. and the Sheriff 
dant ta- doth not make any Return upon the ſaid Writ, 


ken, and he is a Treſpaſſer ab initio, and falſe Impriſon- 


no Return 
made. 


ment lies againſt him. 16 H. J. 14. 3 H. 7. 36. 
21 H. 6. 5. 5 Rep. Hoe's Caſe. 1 


Weſtm. 2. Before the Stat. Weſt. 2. 19. regularly for not 


19, returning a Writ, the Sheriff was amerced Quo- 


uſque 
2 
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him a Treſpaſſer ab initio, becauſe he is but the 
| Sheriff 's Servant; and for this he ought to be ſub- puniſhed 


* * "A 
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e, &c. but for a falſe Return, or imbeziling Falſe Re- 
the Writ, Action lay at Common Law. Co. 2 Jeſt. turn. 


451. Raſt, Entries, FOI, 626. Precedents of Acti- 
ons on this Statute. This Statute prevents the Re- 


turn of a Tarde, i. e. quod Breve adeo tarde venit, Tarde. 
quod praceptum Regis exequi non potuit. 5 

It's a Queſtion in Sir Hale Clark's Caſe, if ca Ur- 
Action on the Caſe lies againſt a Sheriff for not lagat, 


returning a Cap. Utlagar'; It ſeems it does; for 


the Party has Loſs by not returning the Writ, tho? 
the Queen may amerce him for his Contempt. Cro. 
Eliz. p. 873. Sir Will. Clark. 
Action on the Caſe lies againſt a Sheriff for not Summons 
returning a Summons, 1 Leon. 146. Marſh and 


AA 


If a Capias be returned out of an ink 
Court to an Officer of the Court to take J. S. and inferior 


be took him accordingly, and does not return the Court. 


and no 


| Proceſs, he is a Treſpaſſer ab initio, foraſmuch as re 


he is the Officer that ought to return it, and he 
is a Sheriff within his Juriſdiction. 2 Roll. Abr. 
563. Kirk and Atkins. The | 

If a Capias in Proceſs be awarded to the Sheriff, 


and he makes his Warrant to a Bailiff errant, who 
is a ſworn and known Bailift within the County to 


take him, and he does it accordingly, if the Sheriff Bailiff 


does not afterwards return this Writ, -it ſhall make pode Es 
rvan 


not to be 


ject to the Wrong done to the Party, as his Ma- forthe not 

ſter is. 20 H. 7. 13. 21 H. 7. 22. M. 14 Car. Returnof 

B. R. How and Stockenhar. But if the Bailiff the She- 

errant, in that Caſe, return the Body and the“. 

Warrant to the Sheriff, altho* the Sheriff doth not 

return the Writ, yet he is excuſed. And if the 

Sheriff upon ſuch. Proceſs make ſpecial Bailiffs, and 

they take the Party, and the Sheriff doth not re- 

turn the Writ; altho' there is not any Default um 
Toa | = the 
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the Bailiffs, yet they are Treſpaſſers ab initio, be- 
cauſe they are but Servants to the Sheriff, and by 
his Appointment ; but this ſeems a ſorry Reaſon. 
And I take it, Eirling and Alen's Caſe is good 
Law. For tho' the Sheriff ought to return his 
Writ, otherwiſe his Juſtification in falſe Impriſon- 
ment is not good; yet it is not ſo with his Ser. 
vant, for he has no Means to enforce the Sheriff 
to make Return thereof; and if what he does i; 
legal, it ſhall not be made illegal to him by the Ag 
or Default of another. Cro. Car. Gilling and 
| Allen. II Car. B. R. 5 
where no Upon a Capias in Proceſs, if the Sheriff make 
Default is his Warrant to a Bailiff of a Franchiſe to execute 
in the. it, who does it accordingly, and makes Return of 
Bailiff of the Body and Warrant to the Sheriff, and the She. 
a Fran- | e e 
chiſe. he riff after does return the Writ, yet this ſhall not 
is ex. make the Sheriff a Treſpaſſer ab initio, becauſe he 
cuſed. had done his Duty, and no Default is in him, and 
he is the Officer of the Franchiſe, and not of the 
Sheriff. 8 Ed. 4. 17. b. 21 H. 7. 22. 3 
Sheriff The Court was moved, that the Sheriff may 
not to file not be admitted to file the Return of a Writ, be- 
_— cauſe Action on the Caſe was depending againft him 
pending for not returning it; becauſe then the Action would 
Action. abate, and it was granted by Roll. Stile 408. 


| Laying the Afion, and Declaration for not 
bh returning. . 


writ de- In a Writ of Entry ſur Diſſeifin, the Land lying 
livered in in the County of H. if the Plaintiff deliver the 


London, Writ of Summons to the Sheriff of H. in London, 


and Sum- and after the Sheriff ſummoneth the Defendant upon 
the Coun. the Land, and after doth. not return the Writ; 
try. for which Action on the Caſe is brought in Lon- 

„ don, where the Writ was delivered to him; and 
the Defendant pleads he did not ſummon him, &c. 
ä upon 
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* b tte bey e ate at md wh bet tried in 
Landen, 2 Roll." r. 307. Ra and Aﬀtrey. 


Action on the Caſe againſt an Under Sheriff, gi For not 


geclares, Whereas the Plaintiff had brought a Writ returning 


of Entry againſt H. C. and delivered it to the Un- mans, 
der: Sherift to Be executed in Forma Juris, and 
gave him two Shillings for the executing of it, and 

that at ſuch'a Day he cauſed the ſaid H. C. to be 
ſummoned, yet falſo, &c. he did not return the 

Writ of Summons at the Day of the Return. Cro. 

Elix. 195. Marſh” and amy And * 397. Col- 

let and Marſh. 5 Ie fe mes 
It was moved in Alves: of Judgrterie,' for that it averred, 
is not averred he was Under-Sheriff,” and conti- that the 
nued in His Office at the Day of the Return; for Officer 
otherwiſe the Action lies not againſt him Sed non 1 
alloetrur. 1 Leon. 146. meſme Caſe. Office 

It ſhall be intended that he continued in his of: It haltbs 

fre Tor he was Under-Sheriff when the Writ was intended. 
delivered to him; and tis alledged;'thatthe cauſed 
Summons to be made, and did -nd6t return it at 

the Day, by which it ſhall be intended that the 
Authority was in him. The Declaration was, That 


the ſaid: grey — intendens & machinans 


ipſum querentem in Attione ſua pradifÞ proſequend 
impeditt, &c:* did not return the Summons, but ſaith Saith not 
not tunc exiſten Under- Sheriff, yet it is good; and ?wnc ex- 
if the Defendant were not Under-Sherif, the fame Nen, &c. 
ſhall come! in of _ other Side. 
104 | 

hey a Man may have” a Monet or aver againſt 

* rhe Sher s Return, and where not. 


1 bod only 1 our Books That no en Concdim: 
ment ſhall be aoainft the Sheriff*s Return, which is — 
of Record; and therefore in a Rediſſeiſin it cannot Per =6 


be aſſi igned for Error that the Sheriff non acceſſi t _ 


| ad tenementa, as he hath returned, for that is a- 


Mt gainſt 


gainſt his Return, which is recorded. Gaudy in 


Collet and Marſbs Caſe. Leon. 183 Holland's 


| Caſe. . 5 . 
Held Gaudy in Collet and Marſb's Caſe. 1 Leon. 399, 
theremay held, againſt any Thing done or returned by 2 
be Aver- Sheriff, as an Officer, there may be an Averment; 
ment. as an Averment againſt a Biſhop's Certificate; but 

E:ontra, the other Juſtices contra: For the Juſtices ought to 
ky credit the Officers. Error, becauſe the Defen- 
dant was not ſummoned in a Pracipe quod reddat at 


the Church-Door, according to the Stat. 31 Eliz. 


c. 3. and by Reaſon of the Default a Grand Cape 

was awarded, and the Sheriff returned him ſum- 

moned at the Church- Door. 8 

Aon fur Per Cur”, be ſhall not have this Averment, but 
| Deceipt, his Action of Deceit againſt the Sheriff. Cro. Eliz, 
but not on 397. Collet and Marſh's Caſe. So Cro. Eliz. , 10. 
an Aver- CIays Caſe. If in Partition the Sheriff return, He 
ment. was there in proper Perſon, and this Return be re- 
ceived, and the Writ filed, then the Court cannot 
examine it; for the Return is 6 good, and the Party 
can have no Averment againſt the Return, nor 
Error. The Jury appeared on a Trial, and the 
Defendant would have challenged the Array ore te- 
nut, becauſe it was returned by one 8 — Sheriff 
two Days after he had received a Writ of  Diſ- 
charge. Per Cur”, He cannot challenge it for that 
. Cauſe; becauſe it would be a direct Averment a- 
gainſt the Record, for it was returned by him as 


Sheriff, and the Return accepted. Cro. El. 369. 


| Hore and Broom. See after. JC FEE Capo Hf 
Traverſe In the Lady Ruſſel and Hood's Caſe. Cro. E.. 
Allowed. 780. the King's Bench would ſuffer a Traverſe to 2 


Sheriff's Return, becauſe it is falſe. As 4 El. Dyer 


412. and in the Common Bench it uſual, and 
Precedents ordered to be ſearched. ants 


773 The Offfce and Buty of Sheriff, ace; 


ns 


c. 9. ot Sherits Returns,” „ 


| dant, after the Return of the Sheriff, pleads, That nants. 


| | 2 Non-tenure by Leſſee ſor Vears is de 


Sed Jiſtiugnendum eft. And I ſhall ſhew in what Aver - 
Cafes Cv" a may aver againſt the Return of the ment. 


G _ Man may aver againſt the "WET of the She- Matter - 
riff, if the Return be a Matter Collateral. Collats- 
As if the Sheriff upon a Capiat return a Reſcous, ul 
thers may be an Averment againſt it. Ouen 1 32, Rufus 
So Winch. p. 100. in another Action Averment In ano- 
may be againſt the Return of the Sheriff, tho” not ther Adi- 
in the ſame Action; as 5 Ed. 4. for falſe Return, on. 
Winch p. 100. Stiles verſus Sir Francis Glover. 
| If the Return of the Sheriff concern my Inheri- Return 
tance, I ſhall have Averment againſt i it. 2 Rolls 22 
Rep. 54: | 
In a Præcipe quod reddat, at the Summons re- _— 
turned, he may ſay that his Name is T. B. and Precipe 
that he was ſummoned by the Name of J. B. be- 14 reddat, 
cauſe otherwiſe he ſhall loſe his Land by Default. | 
19. H 6. 10. b 
If the Sheriff return 2 Man 8 of Felony, In Ones 
he may aver againſt this Return, That he came in lawry for 
at the 5th County, and tendred Sureties, and ſo Felony. 
was outlawed ; for op is in Caſe of Life and Mem- 
ber. 1 Ed. 3. 24-6. | 
On Scire fac againſt the Tertenants, the Defen- Terte- 


he is not Tenant. The Plaintiff demurs ;. becauſe, 

28 Co. El. $72. Blood's Caſe, he is eſtopped. by the 
Sheriff 's — ak And in Raftal's Entries, Fer- 
tenancy is traverſed: And 4 El. Dyer, 212. the 
Return of a Capias is traverſed as to Reſcue. And Waſte, 
Cro. El. 859. it is agreed, That Waſte is . 

ble on the Return of the Sheriff. But ber Cur a 


le; ſor elſe his poſſeſfon would be diſturbed by 
Ejefment. Cro. El. 872. Co. Ent. 620, 622, 3, 4. 
Cro. El. 859. 3 Keb. 170. Wi irony verſus Blauy. 
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180 The Office and Duty of Sheriffs, &c? 
' Diverfity So per Windham: In ſome Caſes one may plead 
. berween and aver againſt the Return of the Sheriff, az to 
ns Scire facias, that there were other Tertenants 
are, and not named, for he is not omniſcient. And tho? the 
a ſpecial Sheriff return that ſuch are Tertenants, yet that 
* Now-te- ſhall not conclude the Defendant, but that he-may 
— jy another is Tertenant of Parcel, who is not 
| Pie warned. But Roll is expreſs, That Non-tenure 
8 cannot be pleaded in Error againſt the Return of 
the Sheriff. 1 Keb. 55. Guin's Caſe. Cro. Fac. 50. 
. Mitchel's Caſe. 2 Rolls Rep. 2: 
Waſte. In Waſte, if the Officer return, That the Jury 
view. had the View; yet if the contrary appear by Ex- 
amination at the Trial, the Return ſhall not con- 
dclude any of the Parties. 2 Sand. 255. Green and 
Cole. r e e 
Aver- Tho' a Man may not aver contrary to the She- 
ment that riffs Return; yet he may ſay, He which had in- 
he was dorſed his Name on the back.: ſide of the Writ was 
not She- ot Sheriff; becauſe by the common Law, until the 
1 Stat. of Ed. 2. c. - no Sheriff or Officer uſed to 
put their Names to the Returns; and this Aver- 
ment, That he that made the Return is no true 
Officer, is not taken away by the Statute. Leiv. p. 
/ £6, 
Aver- If Bailiffs of Franchiſes that have Returns of 
ment a- Writs, make a falſe Return, the Party ſhall have 
mw Averment againſt it, as well of too little Iſſaes as 
alſe Re- of other Things, as well as he ſhall have againſt the 
rurns of Sheriff; but all the Puniſhment ſhall be upon the 
Fran- Bailiffs. Dr. and Stud. 2d Book, 42. c. 
chiſes. The Sheriff returns a Reſcous on mean Proceſs 
Writ of to a Writ of Privilege, and Attachment awarded 
Privilege. niſi cauſa. The Preignotaries affirmed, That the 
Parties might traverſe the Return; but tota Curia 
| of Opinion to the contrary. Sir Thomas Fones p. 
39. Faucet and Cotton. For Returns of Yenires, 
'1Þ Oc. vide poſtea 186, GG. , 


See 


zs by the Sheriff; where it ought to be by the Coro- 


— 


Ch. 10. Ok Venire's, Hab Corp', &c. 
' See further of Sheriffs Returns in the laſt Edi- 


tion of the new Returna Brevium, now printing 
for n Walthoe, in the T a Clone. oe 
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CHAP. * 


075 Venire facias, Hibs: Cor ra Juratorum, and 
' Diſtringas. ” What Returns pie be good on a Ve- 
nire, Cc. or not. Amendments of Venire' „ Oc. 
of Tales. N 


2 


venire fac, „ Habeas Coms & Dinge. 


57 the Statutes of Jeefaile. 


T H E Principal Statutes of Jeofails : are, 8 H. 6. . 
1 „ 12, Oc. 15. 32 H. 8. c. 30, 18 El. c. 14. id. Sen. 
31 Jac. c. 13. 16 & 17 Car. 2, C. 8. 3 1 
8 H. 6. c. 12. extends to any Record, Specialty, 1 
Copy, Ec. 2. Parole. 3. Pleas . Warrant of Tit. 4. 
Attorney. 5. Writ Original and Judicial. 6. Pa- mendment. 
nel. 7. Return. But by it Miſpriſion of Clerks 
are only amendable: But it extends not to an in- 
ſufficient Trial, where the Venue is miſtaken. It 
entends not to a Return of a Sheriff, where it 
ſhould be by a Coroner : Nor to a Trial by one not 


returned in the Venire fac: Nor to a Return of a 


Venire 175 without the Name of the Sheriff. Now Lee 
Rr 


theſe Yrifions : are. not pants by 8 H.6.. c. 2. ons not 
32 H. 8. nor 18 El. c. 4. viz.) Where the Return remedied 


ner; when the Sheriff does not ut his Name to te 
Return of the Jury; when, no Return, is on the Fes. 7 
nire fac ; nor when one gives à Ver, „ho is 
not returned; nor to, Re ſufficient Tria N the 
Venue. 15 miſtaken. . 5 eee Caſe, 


79 10k [OL 


311 g vd 7 
, . 3 | By 
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182 The Office and Duty of Sheriffs, &e; 
By the Sr. 21 Fac. 1. c. 13. After Verdift, Jude. 
af y x 1 ſhall not be arreſted, for that the Vee fas 
cep. '3* Hab' Corpora, or Diſtringas, was awarded to a 
wrong Officer, upon any inſufficient Suggeſtion, or 
that the Venue was in ſome Part miſawarded, or 
iſſued out of more or fewer Places thau it ought tg 
be, ſo as ſome one Place be right named. Or fox 
miſnaming any of the Jurors either in the Sirname, 
or any Addition in any of the Writs or Returns 
thereof, ſo as conſtat de perſona. Or for a Want of 
Return of any of the ſaid Writs, ſo as a Pane! be 
returned and annexed thereunto; or for that the 
Officer's Name is not ſet to the Return. | 
ro what No Acts of Jeofails extend to Appeals or Pleas 
Stat. 2 of the Crown; nor to Actions or Informations on 
Fails do penal Laws, except in 16 & 17 Car. 2. other than 
not ex- concerning Cuſtoms, Subſidies of Tonnage and 
Poundage, to which it extends not. But the Stat. 
21 Jac. helps not, if the Chriſtian Name of a ju- 
ror be miſtaken, and the Law notwithſtanding. 
Codwell's Caſe. 5 Rep. Roll, 176. and Cro. Fac. 458. 
Goudard's Cafe remains as it was 
But it is amendable per Stat. 18 Eliz. as a Diſ- 
continuance of Proceſs, as Teppet on the Venire, 
and Tippet on the Diſtringar was amended. So 
Samuel in the Venire, and Daniel in the Nomina 
If no /e. If there be no Venue, it's aided by 16 & 17 
"me. Cur. 2. after a Verdict, if the Cauſe be tried in 
the proper County where the Action is laid. 
2 Sand. 2 27. Perry's Cafe in Skinner's Caſe. Vide infra. 
To what . Note, By Stat. 4 & 5 Auna, for Amendment of 
| Judg- the Law, þ hat all the Statutes of Jerfails ſhall be 
ments the extended to Judgments by Confeffion, ui dicit, or 
Statutes non ſim'informatys in any Court of Record, and 
— * no ſuch judgment fhall be reverſed, nor any Writ 
ontended. Of Enquiry of Damages executed thereon, be ſtay'd 
or reverſed, for or by Reaſon of any Imperfection, 
ha 5 N Omiſſion, 


4 


r ̃ — P˙N ] 7 e 


H. 6. 6. 


Ch. 16. _ Of Venire's, Hab' Corp”, &c. 

Omiſſion, Deſect, Matter or Thing whatſoever, 
which would have been aided and cured by any of 
the ſaid Statutes of Jeofailt, in Caſe a Verdict of 
12 Men had been given in the ſaid Action or Suit, 


ſo as there be an Original Writ or Bill, and War- 


rants of Attorney duly filed according to the Law 


as is now uſed, Oc. 


. | 
And whereas great Delays do frequently happen To pre- 
in Trials, by Reben of the Challenges ws. hs Kr. — 
rays of Panels of Jurors, and to the Polls, f& De- Chal- 
fault of Hundredors; for Prevention whereof, tis m_— 
enacted, That every Venire facias for the Trial ofrays of 
any Iſſue, in any Action or Suit in any of her Ma- Panels 
jeſties Court of Record at Weſtminſter, ſhall be upon Ve- 
awarded of the Body of the proper County where e. 
ſuch Iſſue is triable. Een 
But this Act not to extend to Appeals, Indict- ertend to 


ments, Preſentments; or to any Writ, Bill, Action A 
or Information upon any Penal Statute. 


| Yet this Act, and all the Statutes of Jeofailt, to, e 
extend to all Suits in any of the Courts of Record tend to 
at Weſtminſter, for Recovery of any Debt immedi- Counties 
ately owing, or any Revenue belonging to her Ma- Palatine, 


jeſty, her Heirs or Succeſſors; and ſhall alſo extend 
to all Courts of Record in the Counties Palatine R 
of Lancaſter, Cheſter, Durham and the Principality 


of Wales, and to all other Courts of Record with- 
ee, oF 3 
If the Plaintiff deliver the Venire to the Sheriff 7 
Tarde, fo late that he cannot ſerve it, the Defen- with a 
dant ſhall have a Writ with a Proviſo; but at Proviſo. 


I 


* 1 
! 


the ſame Time the Plaintiff may have another 
Writ, and the Sheriff may not return which of 
them he pleaſeth, the Proviſo ought to be quando 
duo brevia ſunt in eodem gradu & qualitate, 8 


N 4 . If 


Courts of 


184 The Office and Duty of Sheriffs, Ke. 
 Defaule If the Default be in the Plaintiff after Iſſue in 


in Plain- the Proſecuting of the Venire facias, then the 
tiff after Nefendant may have a Yenire facias with a Pro- 


Iſſue. viſo; but not an Habeas Corpus with 2 Proviſq, 


unt the Plaintiff have made a Default in the ſame 
Writ: For he ought only to haye the ſame 
Proceſs with a Proviſo, in which there was a De. 


fault of the Plaintiff firſt; and therefore though 


the Defendant had a Vinixe facias with a Proviſo, 

upon a Default of the Plaintiff ; yet he cannot 

havgga Nui prius by Provitas - without we 
Default of the Plaintiff, | 

Rules to And note, it is obſerved, That j in Actions laid i bs 

try Cauſes London or Middleſex, the Defendant ought not to 

| ud Ay 8818 give the Plaintiff a Rule to enter his Iſſues, or to 

* try the Cauſe by Proviſo, the ſame Term Iſſue is 

joined, unleſs the Plaintiff hath firſt given the De- 

fendant Notice of a Trial that Term, and bath 

made Default: And that if the Action lies in 

the Country, the Defendant ſball give the Plaintiff 


2 Rule to enter his Iſſue as of the ſame Term Iſſue 


is joined, 1 Part Inſtruct. Cler. 74. 


7858 N.z. + And per 7 & 8 V. 3. for the Eaſe of Juror, 


and better 8 of Jurors, it is enacted, 
That if the Plaintiff ſhall not proceed to Trial 
of the Iſſues at the firſt Aſſizes, after the Teſte of 


the Writ of Habeas Corpora or Diſtringas, with 2 
Niſi prius; That then, and, in all ſuch Caſes (other 
than where Views by Jurors ſhall be directed) the 


. Plaintiff or Demandant, whenever he ſhall think fit 

do try the ſaid Iſſue at any other Aſſizes, ſhall ſue 

forth and proſecute a new Writ of Venire Faria 
directed to the Sheriff in this Form: 1 | 


TheForm  Quod de 100 Pruire facias coram, ce. duodecim 
thereof : ere, & legales homines de Vicin de (A) 4 uorum 
> quilibet haheat decem Ta terr tenemen "vel reddit 


„ Tn, 


hp wwe. aq Aa wet wo Oh , 


„ „K >. 4 5 


2 


„ Acwurut. uz .47 


lm. An. MM vv 2 9 = Vw 


| 


Ch. 10. Ok Venirc's, Hab Corp”, & o. 185 


r Aunum ad minus per quos, & c. & qui nec, Oc, 


Iſter the ancient Manner, That is to ſay, the writ 
is to be in the ſame Form as the firſt, only adding 


the Words (De novo.) - 


Which Writ being duly returned and filed, a Hab. Cort, 
Writ of Habeas Corpora or Diſtringas, with a Nift ] = 
prius, ſnall iſſue thereupon for the ancient Fees, g, Or. 


As in the Caſe of a Pluries, Habeas Corpora or thereup- 


* 


Diſtringas, with a Nif prius, upon which the 


| Plaintiff or Demandant ſhall and may proceed to 


Trial, as if no former Writ of Venire facias had 


been proſecuted or filed in that Cauſe, and ſo to- 


ties quoties as the Caſe ſhall require. 


And if any Defendant or Tenant ſhall be minded Trial by 
to bring the Iſſue to Trial by Proviſo, (when Proviſo. 


| by Courſe he may) he may, of the iſſuable Term 


nex preceding ſuch intended Trial to be had at 

the next Aſſizes, ſue out a new Venire facias to the , r- 
, . Te det ; WE Et Ve. fa. 

Sheriff in Form aforeſaid by Proviſo, and proſecute 4 „obe, 


the ſame by Writ of Habeas Corpora or Diſtripgas, . 
| with a Niſi priur, as tho' there had not been 


any former Venire facias ſued out or returned in 
that Cauſe, and ſo toties quoties as the Matter ſhall 


require. (See the Act.) | a 


This alſo provides, That Jurors to ſerve up- 
on the Tales ſhall he Freeholders or Copyhold- 
ers of the County, and returned upon ſome Nan 
other Panel to ſerve at the ſaid Aſſizes, and at- 
tending in Court, and may be challenged by Plain- 
tiff or Defendant, Demandant or Tenant, as if Chal- 
they had been impanelled upon a Venire faci- lenge. 
as to try the Iſſuuu. | 


FG Note, 
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8 The Office and Duty ok Sheriff, de. 


Note, That as to View by Jurors. 


View. By the late Act for Amendment of the Law, it 
is enacted, That when a View of Meſſuages, 
Lands or Places, in Queſtion ſhall be thought ne. 
ceſſary by the Court, for the Jurors better Under. 
ſtanding the Evidences that will be given upon the 
Trials of ſuch Iſſues, in every ſuch Caſe, the re- 
ſpective Courts in which ſuch Actions ſhall be de- 
special pending, may order Special Writs of Diſtringas or 
Ms Habeas Corpora to iſſue. By which the Sheriff, or 
or Ha ſuch other Officer to whom the ſaid Writs ſhall be 
7 . directed, ſhall be commanded to have fix out of the 
firſt Twelve of the Jurors named in ſuch Writs, or 
ſome greater Number of them at the Place in Que- 
ſtion, ſome convenient Time before the Trial, who 
then and there ſhall have the Matters in Queſtion 
View. fſhewn to them by two Perſons in the ſaid Writs 
named to be appointed by the Court; and the 
ſaid Sheriff or other Officer, who is to execute the 
Special ſaid Writs, ſhall, by a Special Return upon the 
Return. ſame, certifie that the View hath been had ac- 
cording to the Command of the ſaid Writ. See 
the Statute. | 5 . 
When Note, The Venire ought to be delivered to the 
the Venire Sherift four Days before the Return of it, if the 
ug Jury dwells forty Miles off, and eight Days, if they 
vered to dwell farther from the Place where the Trial is to 
the She- be. Pract. Reg. 87, 333, 5 
riff, The Name of the Sheriff to the Diſtringas and 
Tales, are of Neceſſity, and to the Return of the 
Habeas Corpora by the Statute of Jork, 12 Ed. 2. 
c. 5. and theſe are not holpen by any of the Statutes 
of Teofails. Cro. El. 3 10. Steyner and James. Cro. 
Fac. 188. Holdſwrith's Caſe. Cro. El. 509. Blod- 
wel Caſe, 482, Weare's Cafe. 1 
: : at 
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Ch. 10: Beturns of Venire's, &c. 


What Return ſhall be good in a Venire, or not; and 


what ſhall bz Error, and what amendable. 


Inſufficient Returns are aided by the Statute of omiſſion 
Jeofuils: As upon the Return of the Venire fac of 
there wanted theſe Words, Quilibet Jurator per F 


Plegios. This is not, as if there was no Return at 
al]. And per Car”, it's an inſufficient Return which 
is aided, and it was awarded to be amended ; for 
the Omiſſion of Pledges is but Matter of Form, 
and not like to Dr. Huſſey's Caſe, where there was 
2 Want of an Original. And ſo in 2 Roll. Rep. 


$7. the Sheriff returns a Venire fac (viz.) Exe- 
cutio iſtius brevis, Cc. and the Panel of the Ju- 


rots was filed to it; but under the Names of the 


- 


Jon he omitted to file the Pledges. Cro. Fac. 


oor and Blackwell. 2 Roll. Rep. 87. 


EE In the Writ of Venire fac awarded to the She- Vizecomits 
riff of Somerſet, the Word (Vicecomiti) was omit- omitted. 
ted; yet he returned the Panel, and his Name | 


was endorſed, Per Cur, it is Error; but becauſe 
upon the Roll it was Vic Somerſet, it was amend- 
d. Cyo. Cav. 595. Sloper and Child. 


187 


Venire fac was album breve (i. e.) no Name of Abu 
the Sheriff was endorſed. It was denied to be a- breve. 


mended. 1 Brownl. 43. Bullen and Jarvis. 

The Return of a Venire by one Sheriff of London, 
is ill, and not helped by the Stat. 21 Fac, But a 
Certiorari Coronatoribus, Where there is but one, is 
well enough. Hob. 70. 1 Keb. The King againſt 


Percival. 


A Vumre facias was awarded in the Time ofyariance. 
Queen Elizabeth, and a Diſtringas with Nift prius 


in the Time of King James, reciting quod diſtrin- 
gat Furatores nuper ſummonit' in Curia noſtra, 


whereas in Truth there had not been any Sum- 


mons in Curia of the King, but of the Queen on- 


ly, 
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188 The Office and Duty of Sheriffs, &c. 
ly, and Trial and Judgment thereupon; and it was 
Diftringas reverſed for this Error: For this Diſtringas with 


Niſi prius. Niſi prius is a ſpecial Authority to the Juſtices, 


who being Juſtices by the ſpecial Commiſſion, and 
not having Authority to take any Jury but ſuch 23 
was ſummoned in Curia Regis, there being none 
ſuch, the Trial by the Jury was erroneous. Goegd- 
win's Caſe, cited in Comyn's Caſe. Cro. Fac. 161, 
But in the principal Caſe, which was Error of a 


Amend- Judgment in Durham, ſuch Caſe was amended; be- 


ment in cauſe the Iuſtices of Durham are original Judges of 
Durbam, the whole. Record, and had the Record before 
and why. them at the Time of the Trial, and the Writ being 
| variant, might be amended there. Cro. Fac. 161, 
Goodwin's Caſe. _ | „ 


N. IT for The Venire was between Heath and J. T. and 


o 


I. 7. the Sheriff returned it to be between Heath and 


MiC:rial. V. T. This was a Mis-trial, and Judgment ſhall 
855 be for the Plaintiff, Winch. p. 73, Trift's 
Cale. 55 


Taſte Sun- Venire fac bears Teſte on a Sunday; it was a- 
day. mended after. Trial. Short and Arundel's Cale. 


See Tutchin's Caſe. 6 Mod. 268. to 287. 


| Amend. A Venire fac bore Teſte out of Term, and made 


ment by to accord with the Roll. Gonnel's Caſe; and a Di- 


the Roll. ſtringas was amended a long Time after the Trial; 


yet, the Roll being good, it was amended. Co. 
Jac, 161. Comyn's Caſe. . 8 


Precipimus Venire awarded, Vicecomitibus Lond' pracipimus 


#61. fbi, was amended after Verdict. So if after the 


Habeas ibi hoc breve, if the nomina Jur at or”. be 
| left out. Cro. El. 543. Roll. 200. 5 


* 


| Precehtom In the Award of a Venire fac ſuper quo bratep- 


. tum fuit Vicecomiti Com, Cc. it is Error; it 
ought to haye been Praceptum eft, 2 Sand. 
WS | b ni 


The 


a Pen ͥͤ ²˙· ³. Co egt8 ia Ws 


„ 0 » 5309 


awarded to t 


or in a Place where the Men are privileged from 


204, 205. 


Ch. 167 Returns of Venire's, &c. 18g 
The Ni prius Roll is, That Challenge being Amend- 


made to the Sheriff after Iſſue and confeſſed, a ment. 


yenire fac was awarded to the Coroners ; but the . Chal- 


Roll of Ni . was, that the Venire fac was“ 
e Sheriff. Per Cur', This Roll of 

Ni prius being a Miſpriſion and which ought to 

be warranted by the Record, ought to be amended 


Cro. Fac. 353. Sir Ed. Mu, grave, Winch. Rep. 


Ce 


p If the Sheriff return, That there are no Free- Where a 
holders of the Vſne, or if the Viſne be where the Venire ſac 


King's Writ runs not; as in the Cinque Ports, Cc. 8 hop 
i 8 e Iſſue next 
ſerving on Juries out of that Place, as the Iſland adjoining 


| 'of E „, Cc. the Plaintiff may pray a Venire fac 


of the VJiſue next adjoining ; and if the Viſue be 

in Wales, (where the King's Writ runs not) the 
Venire fac ſhall be directed to the Sheriff of the 
next Engliſb County, to cauſe the Jury to come 

de propinquiore Viſne of his County to the Viſne 

in Wales adjoining; for the Court ſhall not be 

ouſted of the Plea,  Fitzh. Abr. Tit. Viſne 8. Ju- 

If the Words (quorum quilibet habeat) be left words 
out, or duodecim, or qui nulla affinitate attingunt ; 1e& out. 
theſe are amendable, as Miſtakes of the Clerks. Roll. 
Venire fac was in this Manner; Facet, ec. Vice- County 
comiti ſalutem, and ſaith not of what. County; omitted. 
"cn amended. Cro, Fac. 78. Low and La- 

coc Sz: 3.4 & Þ*: 4 I ain I f Y 8 x 44. 


Venire fac' was returnable coram Majore & Bal- Exror. 


livis de Exeter, without faying in Curia vel hic. 
It is Error, becauſe it may be returned in a Tavern. 


Siderfin p. 77. Davies and Pitts. 
4 eee 


If 
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190 The Office and Duty of Sheriffs, &c: | 
Venive fac If a Venire fac be quaſhed for Conſanguinity to | 
guaſo'd the Sheriff, a Yenire fac de novo ſhall be granted to 
the Coroners. 2 Roll. Abr. 720. MU LY 

Venirefac? The Awarding of a new Venire fac” to the She. 
de now. riff, where the Venire fac was quaſhed for Fs. 
vour in the Under-Sheriff, is not Error. 1 Roll, 

Rep. 272. 5 V 
ven fa® A Venire fac is to the Coroners, without any 
to a Supeeſtion at all of any Challenge to the Sheriff 
wrong This is not aided by 21 Fac. c. 13. nor by the 16 
Olticer. & 17 Car. 2. c. 8. and the Court cannot amend this 
| Direction of Proceſs to a wrong Officer ; and the 
Court cannot examine the Truth without a Sug- 
Judg- geſtion. And Judgment was arreſted. 3 Keb. 624, 
ment Hancock and Weyman. © | 
8 Dienus awarded to the Coroners, and Tales to 
or. the Sheriff is erroneous. Cro. El. 574. Morgan 

and Hase. 8 A e 

coroners. If a Venire fac be directed to the Coroners, all 
the Coroners ought to join in the Return; and ſo 
both of the Sheriffs of London ought to join, or elſe 
Error. the Return is not good. Hobart 97. Dalt. 536. 
413 th The Sheriff need not return the Names of all 
Named. the 24 on the Diſtringas, Hab corpora, or Venire 
fac, nor affix them to the faid Writs. x Keb. 
| 418. 8 and Loe. . Fo _ A 
1 eines, And it was agreed per Cur, 2 Roll. Rep. 111. 
is e or becauſe the Vanire fac was good and well 05 
per le Vic. the Diſtringas ſhall be awarded by the Sheriff. 2 
3 BENE > FR 1 be 4 
ine, If a Diſtringas ſicut alias iſſue againſt the Jury, 
12 and no — r 8 was awarded againſt them 
before, by Which the Suppoſal of the Writ is falſe; 
yet this is not Error, ſor the Venire fac ſerves in- 

ſtead of a Diſtringas. 2 Roll. Rep. 133 
Hab. Cor. The Panel of the Hab. corpora was amended 
vpon the Sheriff 's Oath. And where the Diſtringas 
8 . 


2 


| ch. to; Returns of Venire's, &;  igf 


was blank, yet the Venire fac was well returned. 


| Cre. Fac. 483. Church and Wright. 


A contrary Diſtringas is by the Sheriff put to Contrary 
the right Panel and tried: The Trial was held Pifringas. 
ood, ſo tho no Diſtringas had been; for as this 
is, there is no Writ between the Parties 3 Bulftr. 
180. Fowkes and Child. | 7 | 
Upon an Information againft Tutchin, the Di- 
ſtringas was teſted the Day after the Return of the 


| 7/nire facias, and held not amendable. See 1 Salk. 
| 51. 6 Mod. 164. 268. to 287. and State-Trials 


pa. 659, to 706. touching Amendments of Proceſs. 

1 Lev. 2. 143. 1 Danv. 335. Ofc. ibid. 
Tales not removed by the Sheriff or his Deputy, Tales, 

or any ſworn Officer, but by a Clerk of the © © 

Court; by general Appointment of the Sheriff it's 

well enough, and the Sheriff is anſwerable for it. 

1 Keb. 357. L' Eftrange and Temple. 

Array returned by the Sheriff, after bis Diſ- , oy af; 

charge, is not good. Cro. El. 369, Hore and ter, Sc. 

| : 

Precedents. 

Diſtringas Furatores on the Huſtings. Vid. the Returns | 
Form, 2 Sand. 240 1 22 

| AC + 


* Return? de Venire fac Jux, 
Executio iſtius brevis patet in quadam pannella Executi- 


buic brevi annex 5 on 
; A. B. Armig. Vic. 


k 


Nomina Jurator inter A. B. Quer & C. D. Nun 
Ds. in placito Tranſgrelſ. enn 


Then 


n Fr 7 
a ' wo : . 
* = 7 ” v, . wt 


19% « © The Office e and Buty 1 Sten, r. 


| Oy write down the Names of the 37 Jaror 
_— | 


Ex oa 
F 3 P w. Teoman _— 7. 


Pleg. Quiliber Jurator predifier er [ 4-1 D. l 
e ſeparatim Manucapt, : 
On, Artachiatus eft per leg. . 


. . | 


A. B. ar 2 
Hab. Cor. The like in the Habeas Gor 1 


a nel 


Only in tha Keri of this Writ Wissta moſt 

reruen Iſſues on every Perſon. | * DOA. Hey 

* er A 

Eu Exitu, corum enjuſtiber A! 5. or "of: Dal. 

Exit. s 287. c. 7. New Natura Brevium” Re 
424. | 
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Of Habeas Corpus, and Returns upon it. Of Ha- 
beas Corpus. The ſeveral Sorts, and the Conſe- 
duences thereof. Of the Returns of Habeas Cor- 
pus by the Sherif, c. and in Reſpett of the 
Courts commanding. Rules on Habeas Corpus, 

who to pay the Charges. The Forms of the Re- 


AN Habeas Corpus is either ad ſubjiciend*, Habeas | 
, which is granted on the Criminal Side, or an Corpus ad 
ft ' Habeas Corpus ad reſpondend', recipiend or faciend ien , 
1 granted on the Plea Side; for ſo the Court of the e 
King. Bench is divided in the Practice of it, (that piend Se, 
I ; * | | 2 > 
„zs to ſay) into criminal Cauſes between the King 
7. and the Party, and civil Cauſes between Subject and 
o’ ⸗˖˙*²-m‚3 ] §—˙ „ 
Now an Habeas Corpus ad reſpondend is, when Hab. Cor. 
any one is impriſoned at the Suit of another upon 44 74/pea- 
a legal Proceſs in the Fleet, or any other Priſon ex- dend. 
| cept the King's Bench Priſon, and a third Perſon 
would ſue that Priſoner in this Court (B. K.) and 
cannot, becauſe he is not in Cuſtody. of the Mar- 
I hal of this Court, there he may have an Habeas © 
" If Corpus to remove the Priſoner out of the Priſon | 
where he is, into this Court, to anſwer to his Acti- 
on here. This is called a Habeas Corpus cum (au- Is an Hab. 
ſa, doth remove the Priſoner for whom it is grant- Gp- cam 
ech and all the Cauſes which are then depending a- O. 
If gainſt him; for upon Habeas Corpus to an inferior 
p. Court, to remove Corpus cum Cauſa, they ought _ 
to return all the Cauſes that are depending there 
concerning the Party that * the Habeas W 
ä J : * 


| 
| 
| 
{ 
i 
| 


1 
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14 The Office and Duty of Gente, 8 We: 
if any of the Cauſes HIRE be above 5 J.) Stile's 


Rep. 150. 


Bail. When an Habeas Corpus is ed and Bail . 


ken, though they be not filed, yet preſently the 
Priſoner is diſcharged, and his Sureties alſo in the 
inferior Court. Cro. Jac. 203. Franley and Baſſe. 
One was in Execution in the Fleet, for a Debt 
| recovered againſt him in C. B. he being before 
condemned in the King's Bench for. another Debt, 
was. by Habeas Corpus cum Cauſa removed into the 
King's Bench; per Cur in this Caſe he may ac- 
knowledge Satisfaction for both Debts in B. R. be 
being in the Cuſtody of the Marſhal for both Debts 
If the Marſha] ſuffer him to eſcape, he ſhall be 
283 for both the Debts. wo od 1525 970 


4 for Returns of Habeas Corpus. | ON NE. 


What mall ber 2 good Return on Habeas cage, 

or Corpus cum Canſa. 

An Habeas Corpus to remove did committed FR 
| Debt from one Priſon to another, may be granted 
„ returnable immediate or indilate, for this is only an 
_ e Hale Corpus nd recipiend in the Nature ol it. 
Amend- An Habeas Corpus is not a Record till it be te- 
ment. turned and filed, and then it cannot be amended, 

but it may be amended before it is filed. 

Coneluſi-D Whatfoever Perſon, or by what Means Seren he 
on of the was committed, the Concluſion; of the | Return 
Return. ought to be Corpus tamen ejus paratum Babeo; I 5 
it cannot always be fo. 1 Leon. p. 700. 

Return An Habeas Corpus ad ſubjiciend is 12 s in- 


by che... tended to him that has the Body, tho? ad Tacient' 


Chancel- may be circular, as an Habeas Corpus was directed 


lor of - to the Chancellor of Durham, that he make a Pre- 
Durbam. cept to the Sheriff, to have the Body coram nobis apud 


We fm. The Return is rod: Chancellor iſſued a 
55 2 | 73 R 88 
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precept to the Sheriff to return his Body before 
him; and that the Sheriff returned paratum habet, 
and it's not ſaid the Chancellor had him here, 
which is ill per Cur”, for it ſhould be cujus Corpus 
paratum habeo in this Court. 3 Keb. 229. The 


Habeas Corpus was directed to the Steward” : an 


Marſhal of the Marſbalſea for one H. the Marſhal 
returns the ſaid H. was committed to his Cuſtody, 


ſt Pell and O [+ 
| King againſt Pell and Offley. | a Cauſe. 64 


Commit- 
ment 


ſhewed. 


per Mandntum Franciſci Walfingbam Mi] Principa- | 


1. Seeretar & unius de Pri bar Concilio Domini 


Regis. This is inſufficient, becauſe the Cauſe of 


Commitment is not ſet down in the Return: Then 


it was amended and returned in this Manner --- ex 


ſententia & mandato totius Concilii privati Domini 

| Regis ita qa ejus corpus habere non poſſumus. This 
per Cu is inſufficient alſo; he ought to have con- 
cluded Corpus ejus tamen Parat habeo, 


Note, Where the Party is committed by the 
whole Council, no Cauſe of the Commitment need 


to be ſhewed. 1 Leon. p. 70. Sed Quære. For by 
the Habeas Corpus Act the Law ſeems otherwiſe. 
On Latitat the Sheriff returned, That he had: 


By Habeas 


atteſted the Defendant, and that ſuch a Day, and Corpus to 


before the Return of the Latitat, a Habeas Corpus 
was to bring the Body into Chancery, and there the 
Priſoner was diſcharged; the Return is good, for 
the Sheriff is bound to obey the King's Writs, and 


bring into 


Chancery. 


he cannot compel the Parties to put in Sureties here 
in B. R. But it was ill done of the Maſter of the 


Roll s to diſcharge him. Per Curiam, we have of- 
tentimes Perſons here upon Habegs Corpus, who 


are alſo arreſted: by Proceſt out of the Exchequer, 
or of the Common Plear; but we will not diſcharge 
them before they have "find Sureties for their 


Appearance, and we cannot puniſh the Sheriff; for 
che Habeas Corpus was 2335 returnable beſore 


0 2 the 


196 The Offfce and Duty ok Sheri, Ke: 


dia noſtra exoneratus fuit, which might be intend. 

ed as to the Cauſe in Chancery only, and not for 

the Cauſe here, for he hath not alledged, that he 

was committed to any other in Cuſtody ; the She. 

Amend- riff was to amend his Return. 1 Leon. 145. Cay 
ment. and Dennis. „ 0 

| A Return of Habeas Corpus by the Warden of 

the Fleet, was propter contemptum extra Cur" Can. 

cellariæ. It is not good. 1 Rol Rep. 92. 


General Directions for Writs of Habeas Corpus, 


Error or Privilege, vid. Compleat Sollicitor 
106. and other Manuals. inp 


That the On Habeas Corpus the Sheriff returns, that the 
JE Juſtices of Peace committed the Plaintiff for a Fine 
ted him on Contempt, for which the Court awarded him 
fora Fine. to remain in Priſon till Payment. Siderfin p. 144. 
The King verſus Mayo. „ 
Prote- The Return on Habeas Corpus was a Protection. 
tion. 1 Leon. p. 70. Searcher s Caſe. mme. 
R Note, The Return of an Habeas Corpus ought 
Sturnto 
de writ on to be written on Parchment, and not on Paper; 
Parch- for the Return is to be filed, and made a Record 
ment. of Court, and all Records are to be written on 
Parchment : And therefore, after the Return is 
of read and filed in Court, it cannot be amended: 
Amend- But in Hob. p. 113. an Habeas Corpus was return- 
ment. ed without the Sirname of the Sheriff, and after 
ul %% d vu 
cart It is agreed, The Return of an Habeas Corpus 
Intent, need not be ſo punctual as a Plea, becauſe not 
made by Perſons of ſuch Learning as Pleas are; 


but if they be good to common Intent and Sub- 


Kance, it's enough. > 
Rule to Upon Habeas Corpus granted by the King“ 
| the Body. „nes to the Warden of. the Fleet, to have * 
| 4 


K ond wh BY was _ 


Ae bu A oo» 


| F +» 2 7 4 4 of 95 3" r F | | 2 . 
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in Court the Body of D. I. the ſame returnable 

at a Day certain; at which Day the Warden of 

the Fleet did refuſe to make his Return, and to 

bring in the Body. And the Court entred a Rule 

to bring in the Body of B. V. the next Day ſub 

pena 20 J. and lo are all Precedents of Felony and 

Treaſon.  -— e 1550 TP 

Note, If it appear that the Commitment is good, Diſ- 

and there is good Cauſe ; the Court remands the charge. 

Priſoner ; if it is not good, they diſcharge him; if 

it be doubtful, they bail him. £ | 
The Sheriff may ſuggeſt, that the Party will not yyho to 

pay his Charges of Return of Habeas Corpus, adpay the 


Faciend &recipiend, which is at the Suit of the Charges 


Party. But contra in Habeas Corpus, ad faciend' of the 
& Jubjiciend, which is at the 8010 of 47 King.. 
he muſt return at his Peril. 1 Keb. 272, 280. 

The King verſus Armiger. | . ON 

And on Habeas Corpus to remove any Priſoner, Court 


the Sheriff muſt return the Writ, and the Court willallow 


will allow his Charges here. So in the Caſe of Charges. 
the Steward of-=== © «© 

Upon Habeas Corpus, the Officer ought to bring And com- 
the Priſoner to the Court, and the Court ſhall taxpel Pay- 
Charges and compel Payment, if the Officer and ment. 
Priſoner or Plaintiff cannot agree, or Payment be 


not made according to the Agreement. Sir Tho. 


Jones p. 178. 3 ET 

Error on a Scire fac', on the Sheriff's Return 
being an Original Suit, lies not in the Exchequer- 
Chamber, but Error on Scire fac Quare Execu- 
tronem non, hath been conſtantly allowed to lie 


| there. 2 Keb. 833. Jones and Anderſon. 
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198 The Office and Duty of Sher, dee; 


The. Form of the Return, . 


Languidus, . | 
Detent in Priſona, attamen Corpus ejus, Ge. 
The Cauſes of the Caption and Detention return- 
ed. Vide Dalton cap. 63. that he was taken in 


Execution by the late Sheriff, Oc. that he was 


impriſoned by a Juſtice of Peace his Warrant, Ce. 
See alſo New Ret. Brev. from 275 to 31 9. 


Return of a Certiorari per Viſcount. : 


4 


Certivrari. The Sheriffs of Tondon appeared in Court i in 


their proper Perſon, upon a Rule of Court, to 
Execu- ſhew Cauſe why they did not grant out Execution 


tion. upon a Judgment given in their Court, or elſe to 


make a ſufficient Return of a Certiorari directed 


to them, becauſe : thay had made three inſufficient 


Returns. Stile p 
Heir. A . was directed to the sheriff to cer- 


tify, Whether the Coniſor in a Recognizance had 


an Heir. Jones p. 319. 


Note, A Certiorari lies to all inferior JuriſdiQions, 


as, To the Courts of Ely, and all Counties Pala- 
tine, Juſtices in, Hales, &c. Juſtices of Peace in 


their Seſſions, or otherwiſe Commiſſioners of Sew - 


ers, Cc. 1 Salk. 145, 148, 149. 

So it lies on a Judgment given by the Cenſors 
of the College of Phyſicians, becauſe Error does 
not lie. Ibid. 144. 


Ibid. 145. 


And the whole Body of Commiſſi oners of Sew- 
ers were committed for diſobeying 8 Certiorari. 


CHAP. 


eee 


Ch. 12. 


Dalton 86. 
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CHAP. XIL 


«4 of * 


_ 


lenge, and what are good or not, and when t 
3 ii EN 
f Enquiry.” -.- ©. -. 

Trials betwixt Party and Party. 


JFUrors are of Two Sorts. jurors of 
J]uries to enquire, are Grand Furies at Af; two Sorts, 
ſizes, or the Quarter-Sefſions. So Juries returned Grand ju- 
before Jultices of Peace, to enquire of Riots, For- ries. 
cible Entries, and Juries returned before Commiſ- "x 


ſioners of Sewers, or upon the Statute of Bank- 


rupts, Coroners, & c. andfinquiſitions taken before 


the Sheriff, and all theſe ee is to ſummon 


(except Bankrupts). W.. 29 r "WISE 
Now upon every Trial in Perſonal Actions, the In Perſo- 


Sheriff muſt return Two Hundredors-ar leaſt. Co. nal AQt- 
Tatts. 225," 158. See aste. rny 1 ara 
As for the Number of Jurors returned, vide Number 


O 4 Return 


Return of Jurors. L 


Jury re- If it be conceived an indifferent Jury will not 
turned by be returned in the Country, the Court on Mo- 
thedecon-· ion will order the Sheriff to attend the Secondary 
. of the Office with the Book of his Freeholders, 
to have an indifferent one returned. Pract. Reg. 
337. So it was done in Pooles and Markham 's 
Caſe, Stile 477. becauſe the Plaintiff in a former 
Trial between the Parties had feaſted Four of the 
Jury, and had feaſted ſome of the Jury that were 
_ returned upon that Trial; and the like was done 
in Coxe's Caſe, 15 & 16 Car. 2. B. R. becauſe 
Cox, who was intitled to the Reverſion, had forbid 
Rent to be paid by the Tenants, and took on him 
the Defence of the Ejeciment brought againſt the 
Tenants, was of Kindred to the Sheriff and Un- 
der-Sheriff, and Truſtee for them : Bur in another 
Caſe, 17 Car. 2. B. R. The Court on Certificate 
of a Judge, that Verdict was given contrary to 
Evidence, would not allow, that the Sheriff ſhould 
bring in the Book of Freeholders to the Secondary 
for the ill Example ; but ordered the Sheriff ſhould 
return a good Jury in the new Trial. 
a8return- Upon Motion that the Cauſe to be tried at the 
Bar is of great Conſequence, the Court will make 
2 Rule for the Sheriff to return 48 Jurors upon 
the Jury. Pratt. Reg. 32. . 


Who to hen a Trial is to he for a thing which con- 

'' returnthecerns the Under-Sheriff, there the High-Sheriff 
Jury. ſhall return the Jury; (ſed Quære); aliter, if the 
Trial concerns the High-Sheriff, the Under- Sheriff 

mall not return the Jury, but the Coroners. 
Pratt. Reg. 338. FA 


What 


Ch. 12. Ok Returns of Jurors. 201 
| What manner of Perſons ſhall nor be impanelled on 8 Rep. 33. 


where they ſhall have Actions againſt 98 Sheriff — 


' exempt from Juries ; but he ought to ſummon, and on not for 


Cr Rnd it im, n+ 


to be an ancient City and County, and that the 84%, Ex- 


More 883. 30. Waller's Caſe, Siderfin 293. The 


Diſtringas, in regard the Sheriff cannot vary from 


Furies, and how they ſhall be diſcharged, and 6 Rep. 


for impanelling of them. | h 
The Sheriff ought not to return Privilege, to be Exempri- 


ſhall not be liable to an Action. Siderfin p. 243. Privilege. 
The. King and Percival; the Caſe was, Venire fac 
was awarded to the Sheriff of the City and Coun- 
ty of Canterbury, to return a Jury here at the Bar, 
and upon the Diſtringas the Sheriff returns this Sur diftria- 
King had granted to them an Exemption, not to Pon 
ſerve in any Jury out of their City, except in "+ 
Caſes of High Treaſon ; and by expreſs Words, King. 
that they ſhould not ſerve coram ipſo Rege. Per Cur. 

Firſt, the Return is ill: Becauſe, if it were in ill. 
the Power of the Sheriff to return Privilege, he 
cannot do this upon the Diſtringas or Habeas Cor- 
pus, as he did here ; becauſe by the returniag of 
the Venire, (viz.) That there are 24 prob. & le- 
gales homines, he had concluded himſelf, there be- 
ing alſo Pledges upon every ſuch Return. | 

Secondly, That the Sheriff may not return ſo at Privilege 
any Time, but ought to return them ſummoned, of Ex- 
and the Parties ought to come here ; and then eve- neee 


ry Perſon who had Cauſe of Privilege ought to he claim. 
claim here in Perſon, and not he Sheriff for think 5 70a 


King and Percival. The Court awarded an alias 


the firſt Venire returned, but muſt have the ſame 
Men. 1 Keb. 867. Meſme Caſe. And no Action 
lies againſt the Sheriff upon their Delivery of the 
Writ of Exemption. Hardreſs, Rep. 389. Meſme 
Caſe. e 

| But 


| 
| 
| 
| 
| 
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Action on But in the Town of Darby, and Foxley's Caſe, 
the Cab 1 Roll. Rep. 119, Action on the Caſe adjudged: to 
dhe She. lie againſt the Sheriff, for returning one of a Jury, 
riff for. who lived in a Place which is exempt; and Co. 
returning Mag chap. 382, 130, 447, 488, 461, Action on 
one ex- the Caſe lies againſt the Sheriff, for returning a 
EmPt. perſon exempt of a Jury. CEE) 5 
What Ju- I be Sheriff muſt not return magis remotos, mi- 
rors the nus ſuſficientes & magis ſuſpectos, by the Statute 
Sheriff . 2. c. 38. and if he do, the Plaintiff or Deman- 
mult re- qant ſhall recover Damages by the Statute, if he 
turn. be delayed, and the Defendant, if he loſe his 


Land, and Articuli ſuper chartas gives double Da- 


mamyages to the Demandant. 
Not w!tra. The Sheriff by Statute V. 2. c. 38. muſt not 
70 Aunos. return Men decrepit, ſenes ultra 70 Annos, homines 
non in patria commorantes. I bis Statute is a direct 
Prohibition in it ſelf, and therefore the Party 

grieved may have Action on the Act againſt the 

Notice. Sheriff, without giving Notice of Sickneſs, or Non- 
commorancy; yet the Uſe is to ſue out a Writ 
grounded on this Statute, that he return them 

not, and Notice by Word is good, if Notice were 
requiſite. Co. 2 Inſt. 477. Br 5 


Peers, Peers of Parliament not to be impanelled, nor 


Tenants in Ancient Demeſne. 


Whois Where the Demandant or Plaintiff is delayed 


the Party of his Suit, by ſuch Return of the Sheriff, as ma- 


grieved gis remotos, he ſhall by the Statute recover Da- 


| Thar thall mages againſt him; or where the Defendant, af- 
-— agg ter he has loſt his Land by the Oath of them ſo 
| returned contrary to the Form of the Statute, 


and after he doth convict them in an Attaint, and 


ſo is reſtored, he may then have his Action on 
this Statute for his Damages. 2 Inſt. 448, ſur Stat. 


2. (. 18. 3 | 


Freehol- If one dwell in Middleſex, and had Freehold 


der in . . 0 8 
Lark. in the County of Do over 40 J. the Sheriff of 
| . Tors 


/ 
/ 
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| of the Realm may excuſe himſelf, 


and the Peer doth: not challenge the Array, but Knight 
the Jury give Verdict, he ſhall not have Advan- ret“ 


Men of that Town to be of any Jury, and prayed 


for the Sheriff is not a Judge to allow or difallow allow. it. 
his Charter; but he muſt ſue out a Writ of Al- | 


of the Defendant, who now prayed a Trial: But 


A 


Tork may not ſummon him | to Middleſex, to try - 
a Cauſe at the Bar in Weſtminſter for Land in 


Jorkſbire, Mi. 2. c. 42. 1 Kol. Rep. 163. | 
In a Writ of Right, or any other Writ, a Baron Peer * 


cuſe 
Action on the Statute V. 2. c. 8. for returning Not re- 
Men more remote or ſuſpected, Count and Bar mote Per- 
inde. Dr. Bonham's Caſe, 8 Rep. 118. ſons. 
Upon a Trial between a Peer and another, the pœer. 4 
Sheriff muſt return a Knight; but if he do not, party. 


tage of this aſterwards. Lord Powes and Kertman, 
P. 9 Car. R : | 
A Jury was impanelled of the Town of Town of 
Southampton, and called to the Bar and made De- Soxthamp- 
fault, and the Men of that Town ſhewed to the“. 
Court a Grant made to the Inhabitants of that 
Town, that no Return ſhould be made of the 


the Allowance of their Charter; and the CourtAllow- <8 
ſo ance of x 


appointed them to plead their Charter, and 

they did. 1 Brownl. p. 36. | TN th = a N 
If a Man has a Charter of Exemption, and Sheriff 

ſheweth it to the Sherift, yet he may return him, may nor 


> . 7 3 
FIT 4 5 
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lowance of his Charter, and deliver the Writ to 

the Sheriff, and ſhew his Charter to him ; and 

then if the Sheriff return him, Action on the 

Caſe lies againſt him. Fas Far ed 
On a Dorſetſbire Trial at the Bar, on Default Sheriff 
of all the Jurors but Three, it appeared, That <9unrer- 
the Sheriff had by Command of the Plaintiff, Sunas ns 
countermanded their Summons againſt the Gree N 


wil 


this being impoſſible, for the Court in ſuch Cale, 


ſtantibus | 


£ - 
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No Tales will not ſupply the Jury with a Tales de Circum- 
de C. ſtantibus: But they offered to nonſuit the Plaintiff 
In Trial on Record, and conceived the Defendant ſhould 
at Bar. contribute to the Payment of the Jury, becauſe 
they | ſhould remain indifferent Jurors. 2 Siderfin 
77. Hunt and Hollis e 
Prece- Return of a Diſtringas, for Appearance of the 
dent Lon Defendant in the Huſtings. 2 Sanders 233.1 


Aon. 5 Return of a Jury by the Bedels of the Four 8 


next Wards. 2 Sanders 244. 5 


Iſſues. If the Sheriff return but 40 J. which is the uſual 


3 Iſſues on Diſtringas Furatores, the Court on Prayer 
7 | A- 


+ Of the Party cannot cauſe him to return greater ; 


. but only make a Rule, that good Iſſues be re- 
riff for turned: But by Tuiſden, Action on the Caſe lies 
returning againſt the Sheriff, 1 Keb. 475. The Plaintiff 


two ſeve - ought to bring a Writ againſt the Sheriff on Aver - 
ment, that be might have levied greater Iſſues, 


ment a- and fo the Court may increaſe them  ' © 


gainſt the Note, Before Stat. V. 2. c. 39. the Plaintiff 


Sheriifs could not aver againſt the Return of the Sheriff, 
| of he returned too ſmall Iſſues, for he is but an 


Officer in Court, and has no Day in Court to 
anſwer the Plaintiff Party: But now by 1 Ed. 3. 
Al the Plaintiff may aver what the Value of the II- 
ts ſues be, Rents of the Land, Corn in the Grange, 
Hay in the Barn, all Moveables except Riding- 
Furniture, and Utenfils of the Houſe. PEO 


Return of the Graud Inqueſt. 


ment. found by any Perſons named to the Tuſtices, 


without due Return of the Sheriff, but by Inqueſt _ 
of lawful Liege People returned by the Sheriff. 


Scarlets One Scarlet whom the Sheriff had not returned, 
Caſe. by Confederacy betwixt him and the Clerk who 


read the Panel, procured himſelf to be ſworn 
of the Grand Jury, with Intent to indi& his 
| | Neigh- 


licet by Jurors, or by Tenant or Demandant ; the 
| Seni —_ 
der the Seal of the Exchequer, and the ſame deli- 


the fame. 1 1. c. 7. 


; G t Return of Grand 1 "os 11 


Neighbours maliciouſſy, and he did ſo; : he was 
adjudged an Offender within this Law, and by 


withics 
Statute 3 H 8. c. 10. The Juſtices of Gaol-Deli- 2 — 


3 very, or Juſtices of the Peace, of whom one to be the the Pa- 


of the Quorum, in open Court may alter the nel. 


panel returned by the Sheriff to enquire of the 


King only, by Addition or Subſtraction of any of 
the Jurors ſo returned, and they have Power to 
command the Sheriff, to put others in the Panel ac- 
cording to their Diſcretion. And the Sheriff ought 


to return the Panel, ſo reſormed upon the Penalty 


of the ſaid Act. So that none can be of any Grand 


- Inqueſt, but by the Return of the Sherift. Co. 
12 nd Rob. Scarler's Caſe. 


Nota, By the Statute of 4 & 5 of wi Iliam and Notz. 


Mary, all Jurors are to ha ve 10 I. per Aunum. Vi- 


de poſtea. 
It is very needful for the Hi gh- Sheriff to are 2 Freehol- 


Book containing the Names of Al the Freeholders in ders Book 


his County, and their Sufficiencies, that he may 


make the Panels according to his Oath, and better 
* Pledges and Sureties. 
As 107 ues loſt for Default of Appearance, ſei Iſſues to 


be eftrea- 
may not levy till they ſhall be eſtreated un- 5 


vered to him, for without 8825 he may n not E 


f Other erroneous Phd and M flemeanors , 3 


er, oat and "I © ping 


"7 


"Alter the Parties. were at Iſſue in Treſpaſs, , 


and. an Habeas. 1 Ä awarded againſt the Jury, 
5 ny Common Bench 4 


(in Wü the Action de- 
eds 3 


N a . 9 5 * "Ow Nn _ N 
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pended) awarded a Superſedeas, "quia i provi 
e. 155 which was delivered to the . Who a 
ſtrains withſtanding returned the Jury, and tried the 
the She- Cauſe. This was afli igned for Error, and in nul 
riff from 2} ęrratum E it was adjudged Error. For 
« Jury. the Error aſſigned is a Matter of Fact, depending 
rn on a Matter f Record; and then the Defendant 
by pleading In nullo eft erratum had confeſſed this, 
Whats (that is to ſay) That ſuch Superſedeus was award- 
by plead-* ed and delivered to the Sheriff before the Trial 
ing hn Upon which it follows, That after the Superſedens 
nullo eff delivered, the Hands of the Sheriff are Cloſed, 
erratum. that he cannot proceed to diſtrain the Jury, nor to 
return the Writ before the Juſtices of Aſſize. It i 
a a manifeſt Error, if the Sheriff return the Writ of 
Habeas Corpora at the Aſſizes with Ni Prius a- 
ter Superſedeas awarded for ſtaying the Return of 
the Writ; as the Proceedings are erroneous in Infe- 
*3\'3 "oor Courts after Habeas Corpus delivered without a 
Protedendo. Telv. p. 57. King and Andrews.” ch. 
Jac. P. 43. King and Hill. 
| Reaſon- * It is not neceſſary for the Sheriff to Hef the 
3 Panel of the Jurors Name, but to fay they are 4. 
3 wicineto of ſuch a Place; for ſo it ſhall ve inten " 
intended ed, and the Forms of all Returns of Jators are 
to be done Praft. Reg.” Tit. Return. eee 
Astran- Ia a Writ of Error clove. utors Were tetüln⸗ 
ger re- ed and one Stranger; y ecauſe it was the 
turned. Return of the Sheriff, it "hal not dete 1 Roll. 
Rep. 302. 
Reaſon- he Statute of. Elia. provides, There-ſtall 
able be two Hundredors in a Jury; Vet it is never 
Things 1 ſeen that the Return of the Sheriff is ſo. So he 
intended Statute of 42 Ed. 3. cap. 17. is, That the Sheriff 
3 ſhall craſh 5 Panel 2 Aſſize four Days deer 
the Aſſize, yet it is never returned to be ſo done; 
but ſuch abel Things ſhall be intended to be 
done, 


— 


* F 2 pO N 


* 
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done, unleſs the Contrary appear. 2 Siderf. p. 144. 
An Attorney was picked over the Bar, for giving « 5 
Directions in Writing to a Sheriff to return —— — 
Names. Mo. 882. n. 1237. Hanſon's Caſe. 
Note, By the Statute of 4 & 5 Mill. & Mar. all Stat. 4 U 
Jurors (other than Strangers, per medietatem Lin- 5 N. & 
guæ) returned upon Trial of Iſſues joined in the 4. 
King's Bench, Common Pleas or Exchequer, or be- 
fore Juſtices of Aſſize, or Nifi Prius, Oyer and 
Terminer, Gaol- Delivery or General Quarter: Seſſi- 
ons of the Peace, ſhall have in their own Name or 
Truſt within the ſame County 10 J. per Annum 
above Reprizes, of Freehold or Copyhold Land, or 
in ancient Demeſne, or in Rents in Fee-fimple, fee- , 
Tail, or for their own or ſome other Perſon's Life; 
and in Wales 8 l. per Annum, If any be retun eg 
of leſſer Eſtate, he may be diſcharged by Chal- 
lenge, or upon his own Oath ; nor ſhall a Juror's 
5 Iſſues be ſaved but by Order of Court, for treaſon- 
e able Cauſe proved upon O ate. 
The Sheriff, other Miniſter re- Forſei- 


1 Coroner or o 
- turning any Perſon of leſſer Eſtate, ſhall forfeit tur, 
. 57 to their Majeſties for every Perſon ſo re- 
turne. D e eo KAR. 
ITbey muſt be ſummoned ſix: Days before the Summons 
a Day of their Appearance, and none ſhall: take. a 
| Reward to excuſe a Juror's Appearance, on Pain to 
forfeit 10 L. to their Mets. Lv het or afro 
This Act extends. not to Cities, Boroughs oer 


* 
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of Challenges 


A A Challenge to the Jurors i is Twoſold: 


ges. 
To ede. | 


To the Are is to except dad all the Perſons 
impanelled : And as to this, there a 2 


| Principal) 
Challags or 


(for Fa vour. 


Chal- Note, That the Challbage: to the A5 is is in n Re- 
lenge to ſpect of the Partiality or Default of the Sheriff or 
7*# other Officer: that made the Return, and not in 
Reſpect of the Perſons returned, where there is no 
Partiality or Default in the Sheriff. For if the 
Challenge to the Array be found againſt the Party 
that takes it; yet he ſhall have his wee Chal- 
lenge to the Polls. 
Aﬀuitey If the Sheriff, or other Officers, be. of Kindred 
of Sherid or Affinity to the Plaintiff or Defendant, if the 
Alliance continue, tis a good Cauſe of Challenge. 
1 Bulſtr. 5, 6, T 8. Earl of Salop verſus Earl of 
Rutland, © 
Sheriff Challenge was ae; to the Array, 1 che 
Couſin to Sheriff was Couſin to the Leſſor in Ejeftment, and 
concludes not to the Favour ; it is a principal Chal- 
lenge. And in Roll, Rep. 183. it is adjudged a prin- 
cipal Challenge: Yet in 1 Roll. Abr. 328. Gueſt 


and Bridgman, ſaith, It is not a principal. Challenge 


tdttat the Leſſor is Couſin. But Trin. 1657. B. R. in 
the Lord Brook's Caſe it is a principal Challenge. 
Cro. Jac. 75. Simonas and Walſh. 2 Rol. Ab. 182. 


Fiir 


NS 


| dant, and ſometimes the Coroners, or Attornies 


| Williams. 
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Venire fac was awarded to the Coroners on Leſſor, 
Surmiſe, that the Leſſor in Eje&ment was Servant Sheriff 's 
to the Sheriff. It was doubted, whether it was 33 
principal Challenge, in 1 Jac. Harbottlès Caſe. 

Coke ſaid, It was adjudged in 27 El. in Packington's 


| Caſe, that it was not a principal Challenge; but in 


Spicer's Caſe it is reſolved otherwiſe. Cro. Fac. 21. 
Dyer 7, 367- | 


II the Challenge be taken for Coſinage, it ought Juror 


to be ſhewed coment Couſin; but in ſuch Caſe Couſin. 
Challenge to a Juror is not neceſlary. 5 

It is clearly a good Challenge to the Array, that Sheriff 
the Sheriff is Couſin to the Wife of the Defen- — 85 
dant, though the Wife is no Party to the Action: 3 
But it muſt be averred that ſhe was alive, or had ment. 
Iſſue at the Making of the Panel. | 85 
The Jury may try a Challenge for Coſi- Trial of 
nage of the Sheriff to the Plaintiff or Defen- — 


in Court, are Eliſors. 2 Roll. Rep. 363. Lloyd and Elifors. 


f the Defendant challenge the Array, for that _ 
the Sheriff is Couſin to the Plaintiff ; it is no Coun- es Fong 


— 


| terplea of the Challenge, that the Sheriff is alſo tiff, Sr. 
Couſin to the Defendant ; but the Array ſhall be 


quaſh'd, becauſe the Defendant firft took the Chal- quaſi 1, 


| lenge. Paſch. 41 El. B. R. : 


If any one or more of the Jury be returned at Array 
the Denomination of the Party, Plaintiff or Defen- quaſh'd. 


dant, the whole Array ſhall be quaſt'd. 


If the Plaintiff or Defendant have an Action nee 
Battery or Debt againſt the Sheriff, or if the She- Account, 


| riff haye Parcel 7 Land depending on the ſame 


Title For if the Sheriff or his Bailiff be either of 
Counſel or Attorney, or Servant or Goſſip of ei- 
ther Party, all the Array ſhall be quaſh'd, 


p | © aye 
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| Elifors. A Prayer to Elifors in Trials at Bar may be at the 


Suit of the Defendant or Plaintiff; but in N if 


prius, at the Prayer of the Plaintiff only. 
Principal Conſanguinity or Affinity are the principal Cauſes; 
Cauſes. but it is no Challenge to the Array, if all the Ju- 
rors be of Affinity. 
To the Challenge to hs Array for Favour, That the 
Array Sheriff is Servant to the Plaintiff, or was Arbitra- 
touching tor for a Party : That the Sheriff purchaſed [art of 
Sheriff. the Land in Queſtion : That one rh is Tenant or 
Servant to the Sheriff, 
For Ma- Malice between the Sheriff AS one of the Par- 
| lice, ties, is good Cauſe of Challenge, That one of the 
| Parties has brought an Action of Debt againſt the 
Sherift, &c. but not that the Officer has Debt a. 
gainſt the Party; for he may demand his Debt with- 
[ out Malice. 
Trier. But this Kind of Challenge being no principal 
Challenge, muſt be leſt to the —— and Dif 
cretion of the Triers. 
Chal. to 2dly, Challenge to the Polls, i. e. to the pant 
the Poll. cular Jurors; and theſe are of fore Sorts. ; 
1. Peremptory, without ſhewing any Cau 5 
2 and this for Trea ſon is 35. Felony 20. 
2. Principal Challenge to the Polls; ſo called, be- 
cauſe it ſtands of it ſelf, without leaving any Thing 
to the Conſcience or Diſcretion of the Triers. Now 
this is ſuch-Matter as proves eien, Favour or En. 
mity in the Juror. 
Auch this is, Propter W as the Nobility 
Propter te- may be challenged, or he may challenge himſelf 


Batu, Propter defekum, as Aliens, Villains; not having 


Principal 


Freehold ſufficient; not having two Hundredors. 


Afetum, Propter affectum, as Jurors of Kin or Blood to ei- 


ther Party; that he has formerly tried the Cauſe ; 
Counſel, not a Commiſſioner for Examination of 


Witneſſes; Fellow-Servant; for Favour; Propter 
Delidum. delictum, as Outlawed, &c. . 
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| Chilkanye? to the Poll muſt ſhew Conti pre- Cauſe. 
ry: After one hath taken Challenge to the 
Poll, he cannot challenge the Array. 

4. If the Plaintiff alledge a Cauſe of Challenge Cauſe: 
againſt the Sheriff, the Proceſs ſhall be directed to againtt - 
the Coroners ; and if any Cauſe againſt all the Sheriff of 

Coroners, then the Court ſhall appoint Eliſors. Elifors 
Sometimes two of them that be impanelled. a7 
When any Challenge i is made to the Polls, two Vela 
Triers ſhall be appointed by the Court. 
Note, All Challenges muſt be taken before the When ra- 
arors are ſworn. Een. 
No Challenge ſhall be edimicted 2gainſt the Tri- Triers. 
ers, appointed by the Court. 
There may be a Challenge to the panel by After 4 
Exception to the Sheriff, after a' Tales prayed to Tales, 
ſe him: So after a Venire fac? prayed to him, tho? 
2 de Cauſe of Challenge were before the Prayer. Hob. 
235. 
. Upon a Writ of Error the Ricord was certified, Error. 
? That the Challenge was to the Sheriff for Colinape, 
0 and after a Venire fac awarded to the Coroners, 
; upon the Diminution it may not Be certified, That 5 Diminu- 
che Challenge of the Colinage' was after the Re- tion; 
, türn of the Venire fac; becauſe this is contrary 
8 to the Record before eas 25 1 Roll. Abr. 764. 
"I Pg and Bethell. 10 
8 That the Sheriff was mn Shevarie to the On ls 4 
Defendarit, Earl of Rutland, is no principal, Chal- Seryant. 


enge, it is paſt and executed. Miter, had it beer 

. bo at the Time. | 
310 ſay, Thit between the Sheriff or Officer that Tran. if 
„returns the Panel, and one of the - Defendants, Lie & 
chere was an Action of Trofpaſt r e is Def- 

A T Challenge. 

: 
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CHAP. XIII. 


Of the Writ of Enquiry of Damages, and the She. 
riff 's Demeanor therein, and in what Caſes a neu 
Writ ſhall be granted or not. By whom to be ex. 
ecuted. The Time of executing it. The Form of 
- the Return of Writ of Enquiry of Damages. 


Vide ſub tit. Waſte. 


A new IF upon the executing of a Writ of Enquiry of 

Writ Damages, the Sheriff refuſeth to ſwear and ex- 
granted. amine ſome of the Witneſſes produced on either 

Part, and yet doth execute the Writ; the Court 

will grant a new Writ to the Party grieved, for the 

old Writ was not well executed. Pract. Reg. 662, 

A Writ of Enquiry of Damages directed to the 

Sheriff, cannot be executed by a Bailiff of a Liber- 


'amended and made agreeable to the Roll. Mo. 711. 
ded. n. 998. A Writ of Enquiry cannot be quaſhed, till 
it be returned and filed; but before the Return it 

may be ſuperſeqed, quia erronice emanavit ; per 

Holt, 6 Mod. 40. And by him you cannot except 

againſt a Juror upon Executing 'a Writ of En- 

_ quiry. {bid 43. 25 5 „„ 


As to-Time of Executing it. 


Tf a Writ of Enquiry of Damages be returnable 

 Offabis Michaelis, the Sheriff may take the In- 
queſt and enquire the Damages the Day of the Re- 
turn, and if he returns it the ſame Day; this Writ 


eee 
5 Ch. 13. Df Enquiry of Damages. 2273 
is well executed. Trin. 38 Elix. B. R. Gawen and a 
Ludlow. 8 3 
If on a Writ of Enquiry of Damages the Inqueſt Ein da, 
be impanelled the E/oin-Day, and the Jury then 4 
hear the Evidence two or three Days after; yet 
this is well executed. Mich, 11. Car. 1. B. R. Stain- 

and Waterman. SORE i. 

A Writ of Enquiry was returnable Tres Trin. 
which happened to be on a Sunday; fo that the 
Eſſoins were kept on the Monday, the Writ was 
returned to have been executed on the 14th of June, 
which was the Monday, i. e. the Day after the 


Ff Return. And per tot. Cur. although without Doubt 
4 a Writ may be executed on the Day of its Return; 
r pet if that Day be ſuch as it cannot legally be done 
et on, you fhall not do it the next Day. Harvey 
: verſus Broad, 6 Mod, 160. | . 
, 3 NE | 1 
e Return of a Mit of Enquiry of Damages. 
a OI 


Executio iſtius brevis patet in quadam inquiſitione 
Few huic brevi annex 


| 


I Nquifitio indentat capta apud C. in Com War 
1 (tali die & Anno) coram A. B. Armig, Vice- 
com ejuſdem Com”, Virtute cujuſdam brevis Domini 
Regis eidem Vic dire & huic inquiſitioni conſut 
per Sacrament R. S. F. G. Cc. (ad numerum 12 
Jurors) qui dicunt ſuper Sacramentum ſuum quod 
A. P. in brevi Inquiſition huic conſut' nominat' ſu- 
ſtinuit damna occaſione (Tranſgreſſ. prædict) per H. 
in præd brevi nominat prout in eodem brevi fit 
mentio ad 40 s. & pro mi; & cuſtag ipfius A. P. 
per ipſum circa ſectam ſuam in hac parte appoſitis 
ad 40s. In cujus rei, &. Cas 


„ „„ » Fs Gas 0 Oh ww - 


In this Writ, to enquire of Damages in Tref- No Da- 
paſs, the Jury cannot find that no Treſpaſs is done. _ 
EET 4 | P 3 - 8 Nei- wu * 


| | 2 


22 
=> * 
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Neither may the Sheriff make ſuch a Return; but 
if the Jury will find no Damages, | the Sheriff muſt 
make his Return accordingly. * 


4.1 
1 : 
+0 
v4 
j 


CHAP. xIV. 


Ip pere and in what Caſes chal Sheriff * — of a 
" Devaftavit hall be good or wot, and the late Pro- 
Bice in. ſuch 8 . 


Sheriff HE Defendanr pleads ple nm 
eonelůuj- and Verdict is for the Plaintiff; this eſtops 
| ded to the Sheriff of the County where the Trial was, 15 
eee return Nulla bona, for he is concluded by the 
trary to Verdict to make any Return contrary to it; but the 
- the Ver- Sheriff of another County ſhall not be ſo conclu- 
_— ded. But the Sheriff of the County where the 
N Writ is brought ought to return a Devaſtavit, and 
thereupon the Plaintiff ſhall have Proceſs into ano- 
ther County. 2 Leon. u. 90. p. 67. Noon's Caſe, 
1 Anderſ. 32. 
Pipers, And the Queſtion further. was, If 5 Teftatum 
' ſhall iſſue into another County, before the Sheriff 
of the County where the Writ was brought had 
returned a Devaſtavit, and not reſolved ; but with 
out doubt it is the ſafer Way to do it vgn the 
| Return. . 
Debt The principal ( Caſe was; Debt in Tone againſt 
found aſ- an Executor, upon plene Adminiſtravit it was 
* to found for the Plaintiff, the Plaintiff aſſigned the 
Nen ſame to the Queen, and a Frire fac iſſued out of 
| the Exchequer againſt the Defendant, ec. into the 
County of D. and the Sheriff returned Nulla bo- 
na, &c. which was not good, cauſa qua Jupra, 
though the Debt was well aſſigned. And upon a 
Conftar of Goods i Mm n Anocher County, he muy well 
489 have 
2 | N 
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have a Scire fac into another County. 2 Leon. u. 
uſt 90. Bendl. 23. B | 
But where Executors plead plene Adminiſtravit, it Aſſets 
was found they had Aſſets, and a Fieri fac iſſued found and 
to the Sheriff, who returned that they had not aby returned 


Thing within the County. Per Cur', It is a good gr 
1 becauſe the Tory: te ay be, found Aſſets in 8 
another County; ſo the Verdict ſhall not bind the 

arg 2 Brounl. Rep. p. 116. Morgan and 

Took ft EH: 

If it appear by the Defendant's Plea that he hath Whenthe 
Aſſets in his Hands, and if the Sheriff cannot levy Sheriff 
the Debt in the Defendant's Hands, he may upon may re- 
the Defendant's own Shewing (without any Da- turn De- 
mage) return a Devaſtavit ; and if judgment be“ ys 
given againſt an Executor on Demurrer, and Execu- 
tion awarded, the Sheriff cannot return Nulla ha- 
bet bona Teſtatoris. But it is a Devaſtavit if it be 
found againſt the Executor by Verdict. Cro. Elix. 

102. Stubs and Rightwiſe. 

judgment was given in Banco de bonis Teſtatoris, Special | 

and Freri fac' iſſues out; the Sheriff returns Nul- Scire fac. 

la bena; the Plaintiff may have a Special Fieri fac', | 
hat the Sheriff ſhall levy the Debt of the Goods 

f of the Dead, and // fb: conſtare poterit, that the Fur Re- 

| Executors have waſted them, then de bonis propriis ; turn, and 
and if the Sheriff makes a falſe Return, the Party icon 
may have an Action on the Caſe. But if upon the ** 
Return of Nulla bona, and a Quia teſtatum eft, 
that they have waſted, a Writ of Enquiry is a- 
warded what Goods were waſted, and it is found 
that Goods ad valentiam of the Debt were waſted, 
and upon that Sire fac' to have Execution de bonis 
propriis upon two Nichils returned; this is erro- 
neous, and if the Inquiſition be falſe, the Party bath 
no Remedy, and upon two Nichils returned the 
Defendant ſhall be condemned; yet perhaps he had 

not Notice. 5 Rep. Pettyfer's Caſe, 
EY Oey wn * To 


on of the 


A like To that Purpoſe is a Caſe in Littleton's Reports, 


_ Caſe. Judgment was given againſt the Executor, and Ex- 


ecution awarded; and the Plaintiff info! ms the She. 

riff, That the Executors have waſted the Goods of 

the Teſtator; but the Sheriff would not return a 
Devaſtavit. Henden, Serjeant, moved for a Com- 
miſſion, to enquire whether the Goods were wa- 

ſted; and if it be found, then the Sheriff might re- 

turn a Devaſtavit without Peril. But the Judges 

ſaid, they would not adviſe, becauſe it was a new 

| Courſe. Lit. Rep. 47. | 

Scire fac“ But in Aldworth and PeePs Caſe it was reſolved, 
de boni There Debt was brought againſt Peel as Executor, 
Tall nor the Plaintiff had Judgment to recover de bonis Je- 


be award · ſtatoris; and thereupon a Sire fac was awarded, 
ed upon and the Sheriff returneth quod nulla habuit bona 


the Sur- Teſtatoris; and the Plaintiff ſurmiſeth, that he had 


miſe of | 93 b 8 
enn waſted the Teſtator's Goods; whereupon he pray- 


en the ed a Scire fac, why he ſhould not have Execution 


Return de bonis propriis, And per Cur, this Writ ſhall not 
of the be awarded upon the Surmiſe of the Party of 2 
Sheriff of Devaſtation, nor in any Caſe where the Judgment 
a Devaſia- is de bonis propriis ; unleſs it be on Return of the 
_— Sheriff, where he returns a Devaſtavit. Cro. El, 

5 30. Aldworth and Peel. 1 
Upon a If A. recovers againſt B. Debt and Damages, and 


Special after B died, and Adminiſtration is granted to C. 
| Return his Wife, who waſtes the Goods, and after takes 


the Hus- 


1 nd D. to Husband, and a Fieri fac“ is awarded de bo- 


charged His Teftatoris in the Hands of D. and C. and the 


ſor the Sheriff returns Nulla bona, &c. and upon this, on 


Converſi- Surmiſe that they have waſted the Goods, another 
Writ was awarded to the Sheriff, Si fabi conftare 
poterit per Inquiſition, that they have waſted tbe 
Goods, then to warn them to ſhew Cauſe why 
Execution ſhould not be de bonis propriis, and fo 
an Inquiſition is taken. And the Sheriff returned, 
That they had not in their Hands any of ä 
I e ge Ee 0 


Wife. 


K . 9 4 _ * * 
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299. 1. 446. Mead and Cheney. 


upon a Fieri fac' levies the Monies, and after to 


2 * N — _ 
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of the Inteſtate; but that the Feme being Admini- 
ſtratix of her firſt Husband, had Goods of the Va- 
jue of 100 J. of the ſaid Inteſtates, and had waſted 


| them during her Widowhood, and the Husband had 
not waſted any of them. Et ſi devaſterunt accord- 


ing to the Writ, the Jury pray the Diſcretion of 


| the Court. Per Cur'. This Special Return of the A 


Sheriff is good, and by this the Husband is to be 


| charged for the Converſion of = Wife. Cro. Car. 
| 600. King and Hilton, 5 Is 


The Sheriff returns a Devaſtavit (no Aſſets over 
being in Queſtion) on Non eſt factum againſt an 
Adminiſtrator by Fieri fac with a Scire fac'. Per Feux Re- 
cur, Though it be a falſe Return we cannot help turn. 
it, but it is at the Sheriff's Peril. 3 Keb. 530. Brown 
and Coins non no OS 55 
On Fieri fac, with a Scire fac and Aſſets, the Traverſe 


Sheriff returned Waſte, and the Defendant pleaded wanting. 
 plene Adminiſtravit. The Plaintiff demurred, be- 


cauſe the Point of the Inquiſition is not traverſed, 
and Judgment pro Quer ente. | 
Debt againit an Executor, and a Recovery by 


| Verdict, and Judgment upon this, and a Fieri fac 


de bonis of the Inteſtate ; upon which a Devaſtavit 
was returned, an Elegit iflues de bonis propriis. Mo. 


If A. recover againſt B. and Execution de bonis How the 
Teftatoris, fi non, de bonis propriis, and the Sheriff _ dit. in 
another Fieri fac to him directed, returns a De- himſelf of . 
vaſtavit; and upon this a Scire fac' is granted a- a Devaſta- 
po B..toſhew Cauſe, &c. B. may diſcharge him- vi by 
elf of this Devaſtavit by Plea, that the Sheriff le- * 

vied the Money upon the firſt Feri fac. 1 Roll. 

Abr. 903; Middleton and Powell See the 3d Re- 

ſolution in Rock and Leighton's Caſe. 1 Salk. 310. 


F 444 
| 
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The Caſe of Rock verſus Leighton. Mich, 12. W 
FC e 


* 4 FR ” 


Judg- An Action was brought againſt a Sheriff for 3 
ment.a- falſe Return of a Fi. Fa, againſt an Adminiſtrator, 
gainſt an de Bonis inteſtati, & on Non cul. Verdict for the 
 Execu- plaintiff, and a Caſe was made for the Opinion of 
Þy Con- the Court, viz, n 1 
feen or The Plaintiff being an Adminiſtrator, was ſued 
Default by 4. and pending the Suit, let Judgment be ob- 
is anAd-tajined againſt him by B. but did not plead that 
— Judgment in Bar of the Action, yet ſold the Inte- 
and he is ſtate's Goods to pay B. A. recovered Judgment, 
eftopped and ſued a Fi. Fa. on which the Sheriff levied Part, 
to ſay and as to the reſt returned a Devaſtavit. 
the con- Argued pro Quer. That the ſuffering Judgment 
Berl g. by Default was no Confeſſion of Aſſets, and that 
* "af the Sheriff ought not to have returned a Devaſta- 
turned, vit on the Fi. Fa, but a Nulla bona, and that 
and ſo is thereupon there ought to have been a Scire Fieri 
« Jury: Enquiry : But per Curiam, EN 
e, 7: The Sheriff may return a Devaſtavit on the 
vit may firſt Fieri Fa. if he will; tis at his Peril if falſe, 
bereturn- a id the Enquiry is only for his Safety. 
ed ona 2, If an Executor confeſſes, or ſuffers Judgment 
25 . by Default, he admits Aſſets, and is eſtopped to ſay 
Enquiry. the contrary. e 
3. That he might have pleaded the firſt Judg- 
ment obtained by B. againſt the Action of A. et ri- 
ens ultra, but having not done it, he has confeſſed 
he has Aſſets to anſwer the Judgment in this as 
well as the firſt Action; and if a Scire fac Ing. 
had been awarded on the ſaid Judgment, and a De- 
vaſtavit returned, and non Devaſtavit pleaded, the 
Adminiſtrator could not have given in Evidence the 
firſt Judgment, becauſe he had not pleaded it when þ 
he might, ſo no Occaſion for an Enquiry; nor is be 
7: bf 2 2 in- 
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in jured by the Ret. of Devaſtavit on the Fi. Fa, 


ſince it could not have been avoided if there had 
| 5 


been an Enquiry. 3 
4. The Adminiſtrators not pleading the firſt 


e * 
„ b 


Judgment, & nihil ultra, when he might, is an 


| Admiſſion of Aſſets as to the ſecond Judgment, fo 


that he has ſlipped his Time and is eltopped ; and 
fo are the Jury, and their Verdict is void, and the 
Sheriff ſhall take Advantage of all Eſtoppels be- 
tween the Parties. As if an Action be brought a- 


gainſt a Feme Sole, and ſhe marries, and Judgment 


is againſt her as Sole, and Execution thereon, and 
the Sheriff takes her by that Name, fhe is eſtopped 
to ſay the contrary. Vide Dyer. 57. 2 Sid. 70. 
See a Precedent for Return of a Fieri fac upon 
a Devaſtavit, Dyer 222. | 


But now the Practice is more nimble than by The mo- 


the tedious Inquiſitions, and that is, by bringing dern Pra- 
Action in the Debet and Detinet againſt an Exe- ics, 
cutor, ſuggeſting a Devaſtavit in his Declaration, 
without any Return of the Sheriff. Siderfin' 397. 
Wheatby and Law” 


On a Fieri fac? in a Scire fac o have Execution de 

5 . bonis proprijs. | e 
Sheriff returns upon Inquiſition, That the De- plea to 

fendant (Adminiſtrator) habuit bona & catalla in Scire fac 

manibus ſuis, que fuerunt del inteſtate tempore mor- de Deua- 


tis ſug ad valentiam debiti & damnorum recovered ii. 


by the original Judgment; and that the Defendant * 


bona & catalla illa ad valenc debiti & damnorum 
| pradifÞ. vendidit & elongavit ac in uſum ſuum pro- 


prium convertit  & diſpoſuit. Defendant at the 


Return of the Writ comes in, & proteſtando that he 


had fully adminiſtred, for Plea he ſaith, non vendi- 


dit ſeu elongauit, &c. Et byc, Cc. Plaintiff re- 
plies; That the Defendant vendidit & elongavit, 
ob; 9 7 1 l a « (22 7 r : — 8 : 
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$3 Cc. and found for the Plaintiff, per Cur, though 


this is no apparent Iſſue, (but whether Devaſtavit 


vel non) for the Defendant might pay Debts with 
his proper Monies, and that he might diſpoſe of the 
Goods to his own Uſe; yet it is good after Ver- 
dict. For the Writ of Scire fac ſuggeſts, That the 
Defendant bona & catalla, &c. diſpoſuit ea intenti- 
on: quod dicta executio non fieret. 1 Sand. 306, 
Merchant and Driver. And it is the Defendant' 
© own Fault to take ſuch an Iſſue; for he might 


have taken Iſſue, that he had not Goods of that 
Value, or that he had paid any ſpecial Debt, 


CHAP. Xv. 


Of Priſons, to. whom they belong, and the Place 

-. where kept. Who may be Keeper of Gaols, &c. and 
Hou forfeitable. Of the Sheriff 's of London“ 

ae nj Pri ſon, and of the Marſhalſea, and the Grant 
thereof. Of the Sheriff's Demeanor towards Pri. 
ſoners. Of the Priſoners Misbehaviour, and what 
Puaapment of a Debt to a Gaoler ſhall be good, or 
not, and of thoſe that break Priſon. +10 


mr of Priſons, & c. 


XI Priſons are the King's; but a Subject may 


5 LAK be Keeper. 500. 2 Inſt. 100, 580. ay 
Gaol in- The Cuſtody of County-Gaols is incident to 
ſeparable the Office of Sheriff, and inſeparable from the She- 
to the Of- riff; and therefore if the King grant the Cuſtody of 
moo of ſuch a Gaol to another, it is void: For the Sheriff is 
eriff. 
be anſwerable for Eſcapes, and be ſubject to Amer- 
ciaments, and therefore he ſhall put in ſuch Keepers 
as he ſhall anſwer for. 4 Rep. 34. Mitton's Caſe. 
14 Ed. 3. c. 10. &:19 H. 7. 10. 23 H. 8. 2 


The 


the immediate Officer of the King's Courts, and ſhall 


. © 2 


_ 1 
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to another within his Bailiwick. And the Sheriff where to 


may hold the Aſixes in the Caſtle where he held be kept. | 


them there by Preſcription, altho* the King grant 
the Cuſtody of the Caſtle to another. So that tho 


| the Sheriff may keep the Gaol in what Place he will 
within his Bailiwick, yet in a particular Place not 


without Preſcription. Hob. p. 202. Anderſ. 345. 
Infants or Feme-Coverts-are Keepers-of Gaols, to Infants, 


charge them in Execution for an Eſcape. 2 Inſt. 3 82. 
As the King may by his Letters Patent make a TheKing 


County, ſo he may in the Making of it, fave and 
except to him and his Succeſſors ſuch Part of the 
Juriſdiction or Privilege, which the other County 
(from which it is exempted) had in it before, As in 


many Places in the Realm, the Gaol of a Town, 
wich is a County of it ſelf, or a Place privileged 


from the County, is the Gaol of the County, and 
en, is within the County of the Town, and yet 
ſions-Hall at Newgate, which ſerves as well for the 


County of Middleſex, as for London, and yet it 
ſtands in London; but by Uſage it hath been ſo. 


Sc. 


ma 


County, 
Sec. | 


for the 


| ſerves alſo for the County at large: As in the Seſ- nog 


London. 


And ſo the Gaol of Berry, &c. - Poph. p. 16. The Beny. 


8 Caſe of the Town of Glouceſter. 


Though Newgate is a ſeveral Priſon both for Lon- 


Differ- 


don and Middleſex, yet a Priſoner in Newgaze in £nce of 


The Sheriff's of London's Court is moveable, and 


in Priſon, tho he be Judge alſo: For why ſhould the 
City Serjeants give Security to the Sheriff, unleſs the 
Sheriff be the Officer? And it hath been ruled, That 


altho' the Sheriff be Judge, yet a Precept is dire- 


riffs of 


London. 


Cted to him. Therefore it is a good Plea in Debt on 


Eſcape, That the Sheriff commanded the Serjeant 


at 


| 
| 
| 
| 
| 
| 
| 
| 


The Sheriff may remove his Gaol from one Place ThePlace 


makes 


the Place where the Aſſizes or Gaol-delivery is hold- Gaol both 


London Side ſhall not be charged with Actions in 13 | 
Middleſex. Dalt. 530. 17 Fac. Tit. Execution. 894. Middleſex. 


the Sheriff is chargeable with a Priſoner while he is Prifon of 
the She- 
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at Mace to deliver the Priſoner to him. Siderfin, 7 

: 318. 2 Keb. 141. Husband and Cole. 
May Note, The Sheriffs of London may make their 
make Houſes their Priſons, as well as the Compters: And 
ther the bringing the Perſon arreſted to the Sheriff, albe- 
Priſons, it it be ſub die, and not into any Houſe ; yet it is as 
good as delivering into the a Priſon. Vide 


infra. 


Who Note, Upon Forfeiture, the Cuſtody of a Priſon 
ſhall an- is given to another, and yet till he is actually remo. 
ſwer E- ved he ſhall anſwer for all Eſcapes, and he that 
ſcapes. occupies the Gaol by Tort ſhall anſwer ; and actual 
Eſcape lies againſt bim who had Poſſeſſion at Will. 
1 28. 7. 13. Der . 

| Reſponde- But if he be not ſufficient, Reſpoudeat Superior. 

at zuperior. 9 Rep. Reynald's Caſe. Vide ſupra. 

Aarppal Grant by Patent of the Office of the Marſbalſea 
fa. of the King's Bench for Years is not good, for the 
Ingnconveniencies that might enſue; it may thereby 

become in Suſpence upon Probat of a Will, till ad. 
miniſtration committed thereof; and it might fall to 
Perſons inſufficient; and in Cale of Fee or Tail it 


deſcends to an Infant; the Court puts a fit Perſon 
in for the Time. Cro. Car. 587. Meade ver ſus Sir | 


7. Lenthall. 


See an Inquiſition return? by Conmmilionics 
touching the Forfeiture of the Office of Marſhal, 


Brownl. Rediv. 375, Oc. 


The Marſhal ELLE AS for Nor-Attendarite. 6 


Med. Farſiy 50, 37. 91. 


Vid. more of the Marſpalſea 9 Rep. Sir G. Rey: 


nold's Caſe. 10 Rep. Cafe of the Marſbalſea.'6 
Mod. 253.1 Salk, 213. 


FOI Marſhal of the King's Bench ſhall not be pit 


in Exe- leged'from Execution, But if the Court do grant 
eution. in 


— yt ne 


ko K ©. Bag: ©&5: © 
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in Execution, it is an Eſcape as to all the Priſoners; 


” | but they may make a new Marſhal, and then take 
it him in Execution. Siderfin p. 68. 
4 By Hyde Chief Juſtice of B. R. The Court nm 


cannot ſequeſter the Marſhal's Office, for not pay- verſus le. 
ing a Debt due to any private Man. But by Mind. Marſvak 

„ bam, an Information may be againſt the Officer, for 

this ill uſing his Office to ſhift Mens Debts, and on 

that the Court may ſequeſter. So on any Con- 

tempt by him. 1 Keb. 846. Roberts verſus Sir J. 


t 

1 Lenthall. _ | 

© Attorney of B R. brought Treſpaſs againſt the Warden 
t Warden of the Fleet, who adviſed with the Court of the . 
of. C. B. that he being an Officer of this Court, Fee muff 


ought not to be impleaded elſewhere. Per Cur, gion 
! It is Equality of Liberty, and he that firſt begins the B. R. 

" IE Suit mall have the Privilege; and ſo he was adviſed 
to anſwer. 2 Leon p. 41. Povey's Caſe. 

E. brought Action of Debt againſt the Warden Where 
by a Bill of Privilege, but he would not appear; the War-. 
and the Court were in Doubt what Remedy the denwould 
Plaintiff hath to compel the Defendant to appear; AP 
for he cannot be forejudged the Court, becauſe he*® 
had Eſtate of Inheritance in the ſaid Office: But 
; the Warden having made a Leaſe of his Office for 
three Years, he ſhall nor have ” Liberty. 2 Leo- 
nard. 173. Gittonſon's Cale. 

As for Gaols which have been granted in Fee, Forfei- 
ex Life, or which have been held by Preſciption, ture of 
may be forfeited ſeveral Ways. SGlaaols. 


= Where the Gaoler detains a Priſoner after Fees 
= paid, the King may ſeize the T 2 Inſt. 43, 53. 


x Of the Sheriff Demeanor towards Priſoners. 


Britton, c. 1 1. ſaith, No priſoner ſhall be put in Who to 


Irons, but Traitors, or thoſe taken for Felony or be put in 
all be Tons. 


found 


Treſpaſs in parcis & vivariis, or which ſh 


— 


found in Arrears in Account before they be attaint- 
ed. Vide 1 Ed. 3. c. 7. Dalt. 465. 0 
Murder And therefore where a Priſoner, by Dureſs of 
in the the Gaoler, comes to an untimely End, it is Murs 
Gaoler. Jer in the Gaoler. 3. Int. 52. 91. And the Lay 
implies Malice in him in Reſpect of the Cruelty. 
To be en- And if a Man die in Priſon, the Coroner ought 
uired by to fit upon him, to the End it may be enquired, 
the Coro-if he came to his Death by the Dureſs of the 
ner. Gaoler, or otherwiſe. 3 Inſt. 91. 52. 55 
Sheriff If the Sheriff, or other Officer, where he ought 
- miſ-exe- to hang the Party attainted, according to his 
cuting Judgment and his Charge, will (againſt the 
Crimi- Law) of his own Wrong, burn or behead him, 
nals. 8.6. the Law in this Caſe implies Malice in 
him, and 'tis Murder. e 
By the Statute of 14 Ed. 3. c. 10. If a Keeper, 
or Under-Keeper of Priſons, by too great Dureſs of 
Impriſonment, or by Pain, make a Priſoner become 
an Appellor, (viz.) an Approver againſt his Will, 
it is Felony. Dals. 466, . 
Every Impriſonment is in Law duriti a, dureſs, 
a little Addition to it by the Gaoler, is too great 
Dureſs in this Caſe. N 
An unru- There is a remarkable Caſe in 3 Bulſtrode, 
ly and The Court was moved by Sir G. Reynell againſt 


Duritia. 


miſchie- one of his Priſoners, who had much misbehaved 


vous Pri-hjmſelf, offered to eſcape, and had endangered the 
ſonermay Killing of one of his Servants, and that he had 
be indict- i 

cd, Sc. ſpent ten Pounds after him; and he would have 
had the Court to have fined him. But Per Cur, 
We will not do it; you muſt keep him in arcta 
cuſtodia in Irons, CY ho 


theſe Miſdemeanors, and by that Way you may 
oe him fined, h 3 Bulſt . 245 - Sir G. Reynel's 
A TY 1 71 5 


The 
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u may indi& him for 


Ot 


Fee. 
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The Payment of a Debt by a Priſoner to a 
Caoler is not good; and therefore in Debt 
the Defendant pleads, * that he was a Year 
in Execution, and the Plaintiff could not 
be found, whereupon he paid the Money to 
the Gaoler. The Plaintiff replies, That he was 
to be found at D. abſque hoc, that he abſented eo 
animo, to keep the Defendant in Priſon. And the 


| Defendant to this demurs, becauſe the Marſhal may 


die, and no Recovery can be by the Defendant 
againſt the Marſhal, if he do not pay it over. 


| But the Court gave Judgment for the Plaintiff; it 


being not reaſonable to pay Money to the Gaoler 
for the Plaintiff, whether he will or not. And alſo, 
they thought it too hard for the Plaintiff to prove 


Payment, or to prove Aſſets in the Hands of the 


Marſhal's Executors. 3 Keb. 748. Taylor and Ba- 


| ker. Sir Tho. Jones's Rep. meſme Caſe. 


Where the Impriſonment is unlawful, the Pri- Diet. 
ſoner is not to pay for his Diet. 1 Roll. Rep. 3 29. 
Oliver's Caſe. 


Note, If a Priſoner is in Execution, and the g,,... 
|  Gaoler or Sheriff die, he is in Abeyance Sr. dies. 
8 and Cuſtody of the Law. 3 Rep. Weſtsy's 
Ns nab — 


A Gaoler is not bound to deliver his Priſoner, Fees to 
be is diſcharged by the Court, until he pays his be paid, 
ue Fees. 


A Priſoner acquitted of Felony „the Gaoler Bar-Feg, 


| may take Twenty Pence, which is called a Bar- 


Every Sheriff, Bailiff of Franchiſe, and every Kalendas 
other Perſon having Authority of keeping Gaols, of Priſo- 
„ or ders. 
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Eſcapes. 


„ 


l 


4 
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or of Priſoners for Felony, ſhall certifie the 
Names of every ſuch Priſoners, in their Keeping, 
at the next General Gaol-delivery in every County 
or Franchiſe where ſuch Gaol is, there to be 
kalendred before the Juſtices of the Delivery of 
the ſame Gaol, whereby they may, as well for the 
King as the Party, proceed to make Delivery of 


ſuch Priſoners according to the Law, on Pain of 


five Pounds. 3 H. 7.3. 


If the Gaoler ſhall ſuffer an Eſcape, the High- 
Sheriff or Gaoler are chargeable Gere See 
Chap. 21. concerning Eſcapes. 3 

And ſee and note the Intention of the late 
Statute, touching Eſcapes and Eſcape- Warrants. 


6 Mod. 21, 22, 63, 95, 154, 253, 25% 301, O«, 


2 $a. 255, 86. 


G. _ bene one ie hall bet in pag, 


ben one may be ſaid to be in Execution or not. 


nmnittitur is made in the Book of the Office, it is 
good. Hill. 12 Jac. B. R. Sir 


CHAP. I 


Aud when without Prayer or not. In what Caſes 
the Sheriff may break open an Houſe to do Exe- 
cution or, not. To what Sheriff, and of what 

Place and County ſhall Execution be awarded: 

Of a Cap' ad fatisfaciend? for what and againſt 
whom it lies, and the Sheriff 's Demeanor therein, 

and Returns thereupon. 


of Rae 


When one may be ſaid © be in Execution, 
or not. 
When one ſhall be in Execanion without Prayer 
of the Plaintiff, 2 not. 


F a Man recover Damages in Action on the Caſe Prager of 
againſt J. S. in the King's Bench, the ſaid J. 5. a. lain 
being in Cala Mareſchal”; yet he ſhall not be in 
Execution on this Judgment, although it be with- 
in the Year, before Prayer of the Plaintift; for the 
Marſhal may not take Notice of every Judgment 
apainſt every Priſoner; but upon Prayer of the 
Plaintiff, a Committitur ſhall b entred upon the, 
Roll, and then he is in Execution; but if the De- 
fendant, being taken in Execution, be brought in 
by „ Corpus, and then an Entry of the Com- 


Where a 


Committi- 


r Henry Bellows and 
Hanford. 2 Roll. Rep. 112. 


Qa'. If 


1 If a Man recover in B. C. Debt and Damages 
— 3 againſt J. S. and hath Judgment, altho that J. 5. 


Priſoner be a Priſoner in the Fleet for other Cauſes (which 


into is the Priſon of the Common Bench) and the 


Court. Warden informs the Court of it, and the Court 


commands him to retain him in Execution until Sa- 
tisfaction of the Judgment ; yet he is not in Exe- 
cution, becauſe he was not brought to the Bar by 
Habeas Corpus, and viewed and demanded of the 
Priſoner, if he be the ſame Perſon, who is condemn- 
ed or not; and it is the Office of the Court to 


At the oppoſe him. Dyer 13, 14. Elix. pag. 506. pl. 63, 


Prayer of 80 if the Warden inform the Court of Chan- 
the Party 


or not. 


cery, that J. S. (which is Priſoner there on a Judg- 
ment) is in his Ward for certain Cauſes, on which 
the Court commands the Warden to return him in 
Execution, until Satisfaction of the Judgment; yet 
J. S. is not in Execution upon the Judgment, be- 
cauſe this was not done at the Requeſt of the Plain. 
tiff, but without his Prayer, for it may be he will 

elea another Execution. Dyer 63, 306. 
Marſbal- In Debt againſt J. S. if the Defendant be ta- 
ſeas ken upon a Latitat, and committed to the Marſhal 
for Defau't of Bail, and after the Plaintiff recovers 
againſt him, he continuing in Priſon ; yet he ſhall 
not be in Execution for this Judgment before the 
Prayer of the Plaintift. 2 4 Jac. B. R. Car. 

and Copping. 

On C If 2 Man recover in Debt, and ovelive the 
Uilagat' Defendant after Judgment, and after within the 
—_— Fear, the Defendant is taken by Cap Utlagatum, 
be ſhall be in Execution for the Plaintiff before 
Prayer, becauſe the Outlawry was at the Suit of 
the Party. 5 Rep. 88. Garnon's Caſe. H. 41 Eliz. 
After the B. R. Bonner and Stackley. Otherwiſe | it 0 if he 
Tear. be taken in Execution after the Year, becauſe in 
that Caſe he may not have any Capias __— 
* | — — TS; 5 im, 


2 
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him. Hill. 38 El. B. R. Norton and Sharp. But if;, Debt 
a Man outlaw the Defendant in Debt after Judg- after 
ment, and after within the Year the Defendant is Judg- 


taken by Cap” Utlagatum, although he be in Exe- ment. 
cution for the Plaintiff prima facie; yet he may 


make Election, that it ſhall not be an Execution for 


| him. 44 Elix. B. R. Shaw and Cutter. 


If Execution by Default be awarded in a Svire fac. 
Scire fac upon a Judgment in Debt, and the De- 
fendant four Years after was in the Fleet for other 
Cauſe; and by Habeas Corpus he was brought up 
to the Common Bench, and being oppoſed by the 


Court, if he were the Perſon who was condemned, 5 
uit ſupra, and he grants it, he ſhall be committed Tho af- 


ede r e ter the 
in Execution at the Prayer of the Plaintift as Yourand 


it ſeems, though it be after the Year and Day. Day. 


3 
| 


Dyer 147, 2114. | 


If A. recover againſt B. by Judgment in the Error 


King's Bench, and upon this B. renders himſelf to — * 


Priton, and after brought a Writ of Error, and had fund. 


a Superſedeas ; yet after, upon Prayer of the Plain- 


tif, the Court may commit- him in Execution, al- 
tho' that the Record be removed ; foraſmuch as he 
had not found Bail upon his Writ of Error. Paſch. 
9 Car. 1. B. R. Symond's Cale. . 


Hou, and in what Caſes the Sheriff may break open Vide antes. 


an Houſe to do Execution. 


The leading Caſe in this Point is Semaine's Where 
Caſe, reported by my Lord Coke in 5 Rep. and inthe She- 
Croke's Elix. 98. out of which I ſhall collect cheſe ift * 
following Reſolutions. r 
25 . 3 | | Houſe. 
4 


— 


” by — 
2 c 3 | 


— = 244 ” 
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„/ uti ng on, 
A Joint Termor of an Houſe with B. dies, 
© being bound in a Statute. The Sheriff returns 
© him dead; Conuſee ſves another Writ to extend 
© his Lands, which he had at the Time of his 


Death or after, and what Goods he bad at the 


Time of his Death: The. Sheriff impanels a Ju- 


© ry to enquire what Goods, Cc. and it was 


© found there were divers Goods of the ſaid de- 


© ceaſed at the Houſe of B. in London: And the 


Sheriff came with the Jury to view, appraiſe 


© and ſeize them for this Debt, and the (Defen- 
© dant) Surviving Termor, pramifſorum non igna- 


' © 745 ſhut the Door, and diſturbed him to make 
Execution. . 2 


. 


It was reſolved, 


on Habe Firſt, Upon Recovery the Sheriff may break 
fac* feſſeſ open an Houſe, and deliver it to the Plaintiff; 


* 


Ca. Ca. 


for the Writ faith, habere fac* ſeifinam, or poſſeſ- 
fionem. And after Judgment, it is not the Houſe of 
the Defendant in Right 
Secondly, Upon a Capias ad ſatisfaciend”, the 
Defendant may not break open any Man's Houſe 


to make Execution; but in all Caſes, when the 
Door is open, the Sheriff, may enter to make Exe- 


gat, or upon Contempt: But he ough 


cution of Body or Goods. IB 
Thirdly, In all Caſes where the King is Party, fo 
on Hue and Cry, if no Door be open, the Sheriff 


may break open the Houſe to take him, or to do 
Execution or other Proceſs; as upon 2 Cap Utla- 


| t firſt to ſig- 
nifie the Cauſe of his Coming, and requeſt the 


Owner to open the Door, but not to break open 


any Man's Houſe by Night. 


Fourthly, 


Fourthly, Upon a Fieri fab, or Extendi fac, 
the Sherif a enter into the Houſe of 105. Sr. 
the Door being ſhut, nor draw a Latch, no not 
after Requeſt and Denial; yet tho the Sheriff be 
2 Treſpalſer in breaking open the Houſe by Fieri 
fas, the Execution, is good. 
|  Fifihly, The Houſe of any one is not privi-One 

ledged but for himſelf, and his Family, and his Man's 
own proper Goods, not to protect any who 8 
there, or the Goods of another conveyed there; lege for 
and in ſuch Caſe after Requeſt, the Sheriff may another 
break open the Door; but in the principal Caſe he Man's 
did not requeſt it, and fo the Shutting the Door by Goods, 
the Defendant was lawful, and no Action lies againſt * 
him. And as for the Allegation of | — — 
non ignarus] it is too general, and Notice ought Notice. 
to be ſpecially alledged that he was Sheriff, and 
what he came to do; and the Defendant being a 
Stranger to the Execution, he is not bound to take 
Notice of the Sheriff's Intent. : 

See the Caſe of Waterbouſe & U ver, Salt- Violence 

marſh. Hob. 263, 264. Dalt. Sh. 528; where the on a Lati- 

Sheriff, c. under Colour of a Latitat and an — * N 

Outlawry, made a violent Entry with drawn 1 

Swords, &c. where the outward Door was open 

and no Oppoſition made, broke open the Chamber 

Door, arreſted the Defendant, took Appearance up- 

on the Latitat, and 45. for ſuing out a Superſedeas 

upon the Outlawry, and fo diſcharged 'him: And 

the Sheriff was fined 200 J. for the unneceſſary 1 

Terror and Outrage, and for not ſignifying that bene 

was Sheriff, that the Door might have been open'd 200 ; 
without Violence, but eſpecially for diſcharging the 

_ Plaintiff upon the Cap Utlagat. © 

Upon a Fieri fac, a Barn which ſtands in they, in 
Field may be broken by the Sheriff, hecauſe it is the Field. 

not Part of the Dwelling-Houſe, and there needs 
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j 


no Requeſt; aliter had the Barn been adjoining, 

and Parcel of the Houſe. Siderfin 186, 187. Pen- 

tons Caſe. 1 Bulſt. 146. Foſter and Hole, 
Where But tho a Sheriff cannot break open a Houſe, 
on H. fa. being to take Execution by Fieri fac*; yet when 
- Sd the Door is open that he enters, then he may and 
ens ought to break open the Door of an Entry or 
andLocks Chamber which is locked, or break open any Cheſt 


which is locked and take the Goods, and if he do 


not, an Action on the Caſe lies againſt him. 
1 Brownl. Rep. 50. ee 
When Diverſity was taken in Yhite and Wiliſbire's Caſe, 
Exccuti- where the Execution is lawfully begun, there 


all be. the Sheriff or his Officers may break the Houſe 


gun. 


lawfully begun. If one be arreſted by the Sheriff, 
Eſcape. and he eſcapeth to his own Houſe, and the Sheriff 
purſues him and breaks open the Doors of his 
Houſe, and takes him again, the Party ſhall never 

| take Benefit of this his own wrongful Eſcape. 

Bailiffs Two of the Under-Sheriff's Bailiffs entred in- 
mut up. to the Houſe, the Door being open, to make Exe- 

| cution of the Goods, and the Plaintiff ſhuts the 
Door upon the Bailifts, and impriſoned them 


for two Hours; the Sheriff may break open the 


Houſe to reſcue his Bailiffs. Cro. Jac. 555. bite 
and Wilthire, | 12 


Private Note, The Sheriff was fined for breaking open 
Proceſs, an Houſe, and ruſhing in with Sword drawn, 


the Door being half open, on private ' Proceſs. 
By the Stat. . 2. cap. 15. the Sheriff may break 


Replevin, open an Houſe or Caſtle to make Replevin when 


the Goods of another are conveyed there. 5 Rep. 


Siemain's Cafe. | Ag 
Banks. If a Bankrupt convey his Goods to his Neigh- 
rupt's bour's Houſe, the Commiſſioner's Serjeant may not, 

foods, but the Sheriff may break open the Houſe, becauſe 


he 
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to make Execution ; otherwiſe, when it is not 


% 


* 


Logs Oc a4. 
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he is 2 ſworn Officer of the King's. Goodwin's 


Law againſt Bankrupts 65. 


Upon a Commiſſion of Rebellion out of Chan- Commiſ- 


ſion of 


| cery, the Sheriff may break open the Houſe to ap- Rebel. 


rehend the Party therein, whether in his own or jion. 


another's Houſe. Cromp. fo. 7. * 


The Sheriff may take the Poſſe Comitatus to do Poſſe C.- 
Execution, per Statut. V. 2. cap. 39. and he may mitatus. 


take it poſt vel ante querimoniam, but he muſt take 
it after Reſiſtance, and not before; for ſequi de- 
| bet potentia juſtitiam nou pracedere. Co. 2 Inſt. 


F IN 0 Theh cn | GY; | 
: But ſuppoſe the Sheriff cannot do Execution Poſ c- 
by the Poſſe Comitatus, then ſaith the Book, 1 Keb. mitatus. | 
99, 117. he ought to acquaint the Deputy-Lieu- 


tenants of the County, and if they aſſiſt nor, 


he muſt acquaint the King and Council, and 


| yet the Sheriff ſhall not be amerced, if he re- 


turn he cannot do Execution; but in Godbolt 79. 

upon a Reſiſtance of Execution, the Council- 

Table refufed to meddle in it, e Court 

of King's Bench ought to ſee their own Judgment 
executed: And a Writ was prayed to the High- Special 
Sheriff with a ſpecial Rule, that the High-Sheriff Writ to 
ſhould execute it himſelf, which the Court granted, _ * 
and a Tipſtaft to fetch the Under- Sheriff up to re- 
turn his Writ, which is better than an Attachment 

which is returnable by it ſelf. 1 Keb. 99, 117. 

Godbolt 79. Buſh and Chamberlaine. Vide Golsb. 


Rep. 79. Dalt. 52898976. 


And it ſeems the Sheriff is bound to do and make 


Executions at his Peril, and to that End may take 


the Poſſe Comitatus. 


To 


To what Sheriff, of what Place en County ſhall Ex. 
ecution be awarded. 25 


To what If Recognizance of Bail be taken by a judge 
Sheriff. of the Common Pleas at Serjeants Inn in London 
v vpon an Original brought in London, and he certi. 
ſies this into the Court of Common Pleas, and it i; 

there enrolled, byt it appears on Record, that it 

Was taken as befoye; a Scire fac may be awarded 

upon this Recegnizance to the Sheriff of London 

where the Capias was, for there was the Com. 
mencement of it, and alſo the Scire fac” may be 

| Scire fac“ awarded to the Sheriff of Middleſex where the Re. 
the She- cognizance was enrolled. 1 Roll. Abridg. 291. 
riff of Johns and Lee, Andrews and Harbin, 'Poliny 
_ ox and Forebench, Feildgate and Gardener, contra 
on Re. Marie by Brook, and by all the Prothonotaries 
cogni- then, it ought to be brought in London and not in 


ace of Aiddleſex. But in 13 Car. 1. the Prothonotarig 


certified that it may be brought in London or Mid. 
| —_— 8 
Serjeant II. 2. c. 18. faith Vic. ei liberet Medietat per ra 
at Mace tionabile Extent. (viz.) per inquiſition, and the She- 
may ex- riff is ſworn, and a Serjeant at Mace is not ſworn to 
— E- take a jury; yet the Statute extends to every other 
4 immediate Officer, to any of the King's Courts of 
Record, and ſo a Serjeant may execute this, and a 
Fieri fac alſo, and this Statute couples Elegit with 
a Fieri fac”, and limits both to be executed by the 
Sheriff, or his Officer, but in Waſte and Rediſſeiſin, 
the Sheriff muſt do it in Perſon, 4 Rep. 65, 66 
Faltwood's Calh. i ²ĩè é | 
TheWrit If a Man recover Damages in Action of Waſte 
to lery in one County, the Writ to levy them ſhall iſſue 
Damages to the Sheriff of the ſame County where the Acti- 
want of on was firſt brought, and not to any other; but 
to be di- if the Sheriff return he had nothing, he ſhall have 
retted. 5 i Execu- 
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Execution * Teſtatum, into any other County 
where rhe Recoverer will. 29 Ed. 3. 9. b. 

Having treated of Execytions in General, as far 2 
3s relates to Sheriffs; I ſhall now proceed to ſpeak. 
of Executions in particular, as to the Sheriff's 
Demeanor. about the executing of them, and ma- 


king due Returns upon them. And *tis a Point ve- 


ry fit for the Conſideration of all Sheriffs. 
7 here properly are bur four Manners of Execu- Tour 
tions depending on Judgments upon Suits or ACi- Manners 


| ons. Two by the Common Law, and two by the of Exe- 


| Statute Law. | 7 | cutions. 
| By Flight, Lean A | | pee Sta- | 
| C- 4 
L, Fi” Fac. N Stat. Mer- 
4 0; ] chant, Alias 7. 
By Statute FCapias | 8 1 Recogni- 
Law. : E legit. . | | | | ⁊ance. 


of Executions. 


| Note, By Dalt of Sheriffs. cap. 24. Extcations 80 
are ſaid to be of divers Sorts, and in divers Mo. 


ners to be executed, and be enumerates theſe Se- 


ven, Vit. 


I. Starute- Merchant Of the Body, Lands ord 


2. EAA Goods 
Of the Moiety of Lands, md 


all the Goods, and ſome- 


3: Recognizance: J times of the Body, Lands | 
„ and Goods. 

F (Of the Moiety of the unde | 
4 Elegi, 3 and of all the Goods of 


| 5. Ca- 
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5e Capias ad t. a N Ot the Body only. 
8 ( Of the Goods and Chat- 
6. Fieri Facias, < dels, 1. e. Terms for 
„„ Ty Years, &c. 
3 Of the Profits of the 
7. Levari Facias, _ Lands, and of the Goods 


Executi- Note, that an Execution in our Law fignifieth 
on defi- the laſt Performance of an Act, as of a Judgment, 


ned. Statute, or the like. 
Alſo of And that theſe Executions are alſo of two 


2 Sorts, | Sorts. 
F 
t 
2. Another Quouſque. 


1. Final, 1. An Execution Final, is when the Defendant's 
Lands areextended, or his Goods ſold, and deliver. 
ed to the Plaintiff, who accepting this in SatisfaGi. 

on, ends the Suit. WY AER 


2. Only 2 That an Execution with a Quouſque, and not 
Quouſque. Final, is in the Caſe of a Capias ad Satisfaciendum, 
where the Body is taken to the Intent to fatisfie 
the Plaintiff; yet is no Satisfaction, but a Pledge 
for the Debt; neither is the Party's Impriſonment 
abſolute, but until he doth ſatisfie, or agree with 
the Plaintiff, Ez + 


Concerning Eſcapes out of Execution, &c. by 
Conſent, or without; ſee after, Chap. 21. Tit. 
Eſcapes, HE TIE he 2 


| Of theſe Executions I ſhall treat diſtinctly, limit- 
ing my ſelf therein to the Duty and — 
| | She- 
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Sheriffs, And firſt of the Capias, againſt the Body 
nly. | | 5 TY 
; Nee, Execution may be on Affirmance of Con- Nota. 
victions, &c. either by Levari Fac', Fieri Fac, or EleQi- 
Ca. Sa. See Salk. 369. 379. | on of Ex- 


. | ecutions, 
Of a Ca. Sa. &c. 


Capias ad Satisfaciend', is a judicial Writ, and g, 3. 
lies where a Man hath recovered in a Perſonal Acti- 
on any Debt or Damages in the King's Court, di- 
reed to the Sheriff to command him to take the 
Body of the Perſon condemned in Debt, and to put 
him in Priſon till Satisfaction made. Dal. 138. 

It lies not againſt an Earl, Duke or Baron, or yy... it 
their Wives, except in ſome ſpecial Caſes, nor a- Iies not. 
ainſt an Heir or Executor, except in falſe Pleading. 

Vide Dalt. 143. 3 Co. 11. Dyer 208. 

It lies againſt ſuch Perſons againſt whom a Capias Where it 
o doth lie in the Commencement of a Suit, as Debt, lies. | 
Account, Action on the Caſe, Treſpaſs Vi. & Ar- 
nis, Annuity and Covenant; but it lies not for a 
Recovery of Damages in a real Action. _ | 

If one be in Execution by Ca. Sa. which is re- Where 
. turned, no other Execution can be ſued againſt no other 
him, his Lands and Goods. Vide Stat. 21 Jac. 24. Executi- 
but it is otherwiſe after his Death. „ 

A Capias is to have the Body of ſuch an one preſently 
ſuch a Day, and the Sheriff brings the Body or in Execu- 
returns the Writ before the Day, it is good. Minch. tion. 


7. 158 | | | | | 
If one be delivered in Execution by the King's 
Writ, he is preſently in Execution and in Cuitody 
without laying Hands on him to arreſt him, by 
Coke C. J. e . 
The Sheriff is to be excuſed for taking one by Sheriff 
a falle Name in Execution; and if the Judges ad- takes one 
mit this falſe Name, yet the judicial Writ ought not N falſe 
| 1 to 
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to be uu 7a. the Sheriff. Laue Rep. 49, 51 


Doily and Folli f. 


May not | 
be Hit beas Corpus or Writ of Privilege; and if one taken 


charged. on Contempt be taken in Execution, he ſhall ny 
bde ſet at large. Siderfin 289. Swallow's Caſe. 11 
P.9 . 


Executi- The Sheriff may execute Proceſs of Executiot 


on againſt againſt one attaint of Felony and in Cuſtody if be 


one at- pleaſe; and if the Felony be pardoned, or th; 


taint of Attainder reverſed, he ſhall be in Execution. J 


Felony. 178, 274. Mich. 10 Car. 1 B. R. Chappel's Ca 
Ca. ſa, If a Man recovered. Debt againſt B. and ley 
after a Part of the Debt by Fieri fac', which is returned, 
Fi. fa. yet he may take the Body of B. by a Cap” ad gr 
tisfac' for the Reſidue. 4 Fac. B. R. Carter ani 
— mm 
Tho) at Tho' the King's Debtor be in Execution by hi 
dhe Body or his Land, yet the Subject may take hin 


King's in Execution by his Body; for the Statute of 15 


Suit. Ed. 3» 13. is to be intended of Exzcutions oi 
Lands and Goods, and not of the Body, which i; 
tout a tout. Hobart 160. Shirley's Caſe. 

Eſcape, Of Eſcape of one in Execution by Ca. Sa. Id 
Tit. Eſcape. 90 | 

Sheriffs of Briſtol took the Plaintiff by a Cy 

ad Satisfac', and detained him in Priſon until the 

Party Defendant, and now Plaintiff, paid the Mo- 


ney to the Sheriff. Per” Cur, This was contrary | 


to his Warrant, which is, Ita quod habeat denarii 
in Curia; and becauſe he did not fo, he is charge- 

able to him that was in Execution. Hetley 122. 
Read and Earlfeeld. 1 23 


Rerum. A Capias ad ſatisfac” was returnable Quid 
Album Mart and that Writ was returned Album breve, and 


ken by it. The 


breve. a Teſtatum 8 and the Defendant ta- 
e 


ſtatum iſſued out . 


One in Execution may not be diſcharged by Hu 


FM av% food a cos © as 


9, 51. becauſe the Capias was not returned. And the 7 
; Court granted a Superſedeas. 1 Brownl. 40. Rey- Superſed". 
Y Ha. ner and Mortimer. et 


taken wy | | E N 

na Debt on Judgment in B. R. the Defendant con- One in 

. J ſeſſeth the Judgment, and Execution above a Executi- 
Year ; and not being able to find the Plaintiff, he on on 

ution paid the Money to the Marſhal. Plaintiff replies, aro | 

if be he did not abſent voluntarily; and the Defendant — — 

r the ¶ demurs. Judgment pro Querente. The Sheriff on to pay the 

A. Cap” cannot receive the Money as on Fieri fac', Money to 

Cak. nor is the Party remedileſs, for he may pay his the Gaol- 

levy Money into Court. 1 Leon. 140. and have an 15 

ned; Audita Ouerela; but the Plaintiff were remedileſs 

| Sr WW ſhould the Gaoler be Inſolvent. Dom Rex and 

and Jauan. He on Indictment and Conviction of a 


diſorderly Houſe, was committed to the Marſhal 


bor Payment of a Fine, but before actual Impri- 
bin ſonment the Fine was paid to the Marſhal; yet 
15 WF reſolved, this is no good Payment, and the Party 
5 of WF was forced to pay it over again. Per Jones, It is 


doubtful whether voluntary Payment to the Sheriff 
: on Fieri fac*, before Execution of his Goods be 
id pleadable in Diſcharge (but that is adjudged it is 
| ſo), much leſs on a Cap which is ad ſatisfaciend* 
the Party in Court, and he is committed quonſque 
ſatisfaciat Parti, not the Sheriff. 3 Keb, 788. Tay- 
lor and Baker. | 
Verdict, e 
Ik the Iſſue be, Whether the Sheriff took J. S. 
and kept him in Priſon under his Cuſtody in Exe- 
cution by Force of a Capias ad ſatisfaciend' ; and 
the Jury found he took him by Force of an Alias 
Caf” ad ſatisfaciend? ; although it is not found he 
kept him in Execution for the Debt and Damages 
aforeſaid, according to the Iſſue ; yet this is a good 
| Special Verdict. For it ſhall be intended; for the Intend- 
5 : Cr Con- ment, 


* ” ori, aid Kt Sa <A as endl * 
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240 The Office and Duty of Sheriffs, &e; I} 
_ Conſequence is neceſſary of that which is found 
| becauſe he cannot take him, but he ought to be 
in Execution. Hobart, Foſter and Jackſon's Cay, 


Pide 3 Rep 67. Weſtly's Caſe. 5 Rep. Blomfel, Ml” 
Garner, Froſt and Drury's Caſe. K 


How Execution upon a Ca. ſa, ſhall be ſued. up- 
on a Judgment againſt two or more, and though 
there ſhall be but one Satisfaction, yet the Sheriff 
may take the Bodies of all in Execution. Vid. 
Rep. 86. Blomfield's Caſe, and 11 Rep. Godfrey 


Caſe. | 85 

And Note, on a Ca. ſa. The Sheriff ſhall have 
his Fees for the whole 'Debt. Salk. 331. But on 
Elegits & Fi. fac's. for ſo much only as he has le- 
—_ 8 e | 
"IR One taken on a Capras Utlagat” after | Judgment 
Utlagar? After the Year, is in Execution at the Party's Suit, 

ans Prayer. Salk 319, Quære Comberb. 373. 

On Con- On Affirmance of Convictions, &c. Execution 
. — may be by Levari fac, Fieri fac, or Ca. ſa. Sal. 
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Of Executions: Fr Fa- 241 


"CHAP XVII. 


pat Goods, &c. and of whom ſhall be taken in Exe- 
cution on Fiefi facias, or not. After the Sheriff 
has ſeized, how he ſtands in the Eye of the Law, 
either to bring Actions for the tortious taking them 
away, or to make Satisfattion to the Party who 
 Fecovered. Remedy againſt the Sheriff for the 
Money to the Value of the Goods taken in Ex- 
ecution, or not, and how to be purſued. The She- 


\ 4iff's Office and Demeanor in executing a Fieri fa- 


clas, and of the Venditioni exponas and the Re- 
turn; what ſhall be a good Return on the Fieri 
fac, or not. Of Reſtitution to Lands or Goods 


4 ſeized by the Sheriff after Reverſal of the Judg- 


ment, and after Sale of the Sheriff 's ſelling a Term 


: for Tears taken in Execution, and when ſuch Sale 


ſhall be good, or not. Whether a Scire facias ſhall 
go into Wales, | 


© Of Fieri factas, 


a2 "0 . . > * K 3 15 . | 
Shall next treat of Execution by Fieri fac' ; For what | 


which is a judicial Writ, lying for him who it lies. 
hath recovered a Debt or Damage, directed to the 
Sheriff, commanding him to levy the ſame of the, 
Defendant's Goods and Chattles: And it lies within 


2 Year and Day; but after the Year there muſt be 


Scire fac. Dalt. 145. „ „ 
This Writ of Fieri facigs is only againſt the Againſt 
Goods and Chattels of a Man; (wviz.) Leaſes for Goods . 
Years, Rents and Profits of Lands, Corn growing aal Chat: 
or ſown upon the Land, or moyeable Goods ; as PL 
Cattle, Corn in the Barn, Houſhold Goods, Money, 

Plate, and Apparel. Co. 1 Inſt. 2 90. b. 3 Co. 12. 


/ 2 | * 
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242 The Office and Duty of Sheriffs, 8c; 


pat Goods, and of whom ſhall be taken in Execi- 


tion by Fieri facias, or not. 


Goods Goods pawned ſhall not be taken in Execution 
pawned. for the Debt of him which pawned them, during 
| Nor, the Time they are pawned. Kitchin 226, 
Furnace . The Sheriff upon a Writ of Execution may not 
annexed, ſeize and fell to the Party a Furnace annexed to the 
Freehold ; for this would be Waſte in the Leſſee, 
Not. 37 Eliz. B. C. Day and Auſtin. Dalt. 529. 

Bona Ee. The Goods Eccleſiaſtical of Clergymen are not 
cleſcaſtica. to be taken by the Sheriff, but by the Biſhop, 
upon a Levari fac, on a Recognizance. 2 . 


cine 472. 3 
1 one ſell any Goods to another depending an 
ſold pen- Action againſt him, theſe Goods afterwards fhal 


ding the not be put in Execution; for they were lawfully 
Action. bought, (if bona fide, and for valuable Confiderati- 
on) But if a Fieri facias be directed to make 
Execution of Goods, and after the Teſte of the 

Writ, and before the Sheriff executès it, the Party 

| ſells his Goods bona fide, they may nevertheleſs be 


taken in Execution; (aliter now by the Statutes of 


Frauds and Perjuries), Cro. El. 174. Mo. 21. 1. 

. 1 . 
Goods ; By Statute of Frauds and Perjuries, no Writ of 
bound on. Execution ſhall bind the Property of Goods, but 
ly from from the Time of its Delivery to the Sheriff, Un- 
| Delivery der-Sheriff, or Coroners; who upon Receipt thereof 
— (without Fee) ſhall endorſe on the Back thereof 
tdb Day of the Month and Year when they re- 
ceived it. - ED Op 
Goods in If the Party dies after the Writ of Execution a- 
theHands warded, and before it be ſerved, the Sheriff may 
of the ſerve it of the Goods in the Hands of the Execu- 
Executor tor. For by the Execution awarded the Goods are 
bound, and the Sheriff needs not take Notice - 


WH 6% BY = wm 5A . - ay macs fad 


2 the : F* ö 5 * - 
a: ne * 7 2 


ir Ok Executions. Fi. Fa. 243 


his Death. Cro. 1 Eliz. 181. Parker and Moſſe. 


1 Leon. 144, 145- Meſme Caſe. 


After the Sheriff has ſeized the Goods, how he flands 
in the Eye of the Lau. Either to bring Action 
for the tortious Taking them away, or to make 
| Satisfaftion to the Party who recovered. 


The Sheriff may have Trover or Treſpaſs at E- 
lection, againſt him that takes them away; as Wil- 
braham and Snow's Caſe. 


7 
| 214 Mildmay and Smith. Telv. contra fol. 44. 


Vide antea. 


| the Plaintiff, and capable of a Releaſe from him, the Sheriff 


Action ceaſing againſt the Defendant is ipſo facto by becomes 
the Law transferred to the Sheriff, having both the Th ng 
Judgment to make it a Debt, and the Levy to make tiff. 
him anſwerable; and though Action of Account 

will properly lie in this Caſe, yet the ſame will ma- 

ny Times bear both Actions, though the Monies be 

received by auter mains, or the like. Hob. 206, 

207. Speak and Richards, 


* 


244 The Office and Duty ok Sheriffs, 8c: 
The Caſe is reported by Roll thus: 

Upon a If a Sheriff levy Money upon a Levari faciay, 
| Levari upon a Recognizance at the Suit of J. S. and re- 
faclas. turns the Writ ſerved ; J. S. may have Debt againſt 
the Sheriff's Executors. But in that Caſe the 
Plaintiff demurred to the Defendant's Plea, and 

concludes ill. 1 Roll. Abr. 418. PAY 
Aion a- The Plea was grounded upon a Releaſe, and 
gainſt the ſhould have demanded Judgment if the Defendant 
N ſhould be admitted to plead a Releaſe made after 
e ee for the Sheriff had made his Return; and in ſuch 
levying Caſe Action lies againſt the Sheriff's Executor, al. 
Money though it does not appear that the Fieri fac on 
on the the Judgment was returned ; for this is not materi 
re al, inaſmuch as the Party is diſcharged by Payment 
| 1 of it without Return: And this is not grounded on 
the Writ. a perſonal Tort, but on a Contract in Law; and 
this is not a ſimple Contract, but principally ground. 
ed upon a, Record, as it was adjudged in Parkinſon 

and Culleyford's Caſ eue 5 
Action by But in an anonymous Caſe. Cro. Car. 297. Adi. 
Execu- on on the Caſe was brought by Executor againſt 
tor, for the Sheriff, who had levied the Debt in Executi- 
. on, and did not return the Writ; and after the 
and not Teſtator died, and the Plaintiff for that Tort, in vi- 
returning ta Teſtatoris, and for the Loſs which came to him, 
the Writ brought the Action. The Quære was, if it lies by 
in vita le- the Executor, becauſe it is a perſonal Wrong to the 
fatori. Teſtator: And the Court was divided. Cro. Car. 
: 297. But the better Opinion is, that the Action 
lies againſt the Sheriff. Fo. 1 2 25 


Vide Eſcape- 


v 
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| he has misbehaved himſelf. But if upon the Fieri 
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Where and what Remedy againſt the Sheriff for the 
Money to the Value of the Goods taken in Execu- 
tion, or not. 
The Diverſity lies on the Sheriff's Return. Return. 
If the Sheriff in executing a at fac doth not Scire fac 
misbehave himſelf, he ſhall not be charged in Debt , Fieri 


| or Scire fac, unleſs it appear by his Return that!“ 


he had the Monies in his Hands. As if the Sheriff 
return, Cepi & ſeifiri feci in manus meas bona ca- 
talla ad valentiam 1601. que remanent in manibus 
meis ob defedtum emptorum. | 
On this Return the Sheriff ſhall not be charged Where it 


in Debt or Scire facias, becauſe it appears not that lies, and 
where 


fac the Sheriff return, That he hath levied the 


Money, and doth not pay it to the Plaintiff at the 
Return of the Writ, the Plaintiff may have a Scire 
fac againſt the Sheriff, to ſhew Cauſe wherefore 
the Money ſhould not be levied of the Goods of 
the Sheriff. 2 Sand. 344, 345. Mildmay and 
Smith. Hutton 32, 11. Smith and Linſey. 

So if in Fieri fac' to levy 200 l. Debt, &c. the Heri fac“ 
Sheriff returns, That he had made a Warrant to and Reſ- 
bis Bailiff, who had ſeized divers Goods of the ſaid ce. 

S. ad valentiam of 1601. and that they were reſ- 
cued out of their Cuſtody, ita quod he could not 
levy the Debt, and that the ſaid S. nulla alia ha- 
buit bona. The Plaintiff may bring a Scire fac* to 


| have Execution againſt the Sheriff for the Monies, 


according to the Value returned, and the Sheriff 
ſhall pay it out of his own proper Goods. 1 An- 
derſ. 247. Roke and. Wilmot. 2 Sand. 341, &c. 
Mildmay and Smith. Vide antea, 


R 3 With 


246 The Office and Duty of Sheriffs, &c. 
Old She- With this agrees. 9 Ed. 4. 50. Scire fac 21,10 
rif. the Sheriff return upon a Scire fac, that he hath 
ae Jo levied the Money and hath the ſame in Court, but 
the old hath not the Money at the Day, and then a new 
Sheriff to Sheriff is choſen; in this Cale it being on Record, 
r the that the Money is levied by the old Sheriff, a Scire 
oy, fac ſhall iſſue againſt the old Sheriff to pay it. And 
1 8 if he cannot or will not diſcharge and pay the Mo- 
ny ney, the Party ſhall have a Fieri fac or Elegit a- 
gainſt the Sheriff, of his proper Goods. | 
Motion On Fieri fac the Sheriff ſeized ſeveral Goods 
to alter Which were mercery Ware, and returns Fieri fac 
the Re- ad valentiam which Return was filed. The 
turn, Sheriff appears and prays to amend the Return, be. 
cauſe ſome of the Goods were impaired by lying, 
and he could not get Buyers. Eo Ro 
Wot a- Per Cur; 1. Such Return may not be altered, 
menda-- after it is returned and filed. „„ 
ble. 2. Where the Sheriff returns Fieri fec* ad walen- 
tiam, this ſhall be no Excuſe of his Payment of the 
Money, becauſe he might have returned he had 
ſeized the Goods, and that they remain pro defectu 
Pro defet emptorum, and then he may be excuſed, if the bona 
emptorum. peritura periſh. Siderfin p. 40. Needham and Ben- 
net. 3 | EE: | 
Ordered Therefore the Sheriffs were ordered to pay the 
to pay. Money, and to anſwer Interrogatives for their Con- 
tempt, having been ordered to bring in the Money, 
and not appearing till a Tipſtaff was ſent. 
Amend- As to Amendment of Returns. Matter of Form 
ment of in a Return is amendable, but not Matter of Fact, 
Return. which goes to Juſtification of the Impriſonment. 2 
Bulſt. 259. Dr. Alphouſes's Caſe, Vide General 
Abridgement, Tit. Amendment. = 


The 


The Sheriff's Demeanor in executing the Fieri fac”, 


If the Sheriff have a Fieri fac againſt a Man's Treſp. cer- 


Goods, and before Execution he pay him the Mo- . 


ney, in this Caſe he cannot do Execution after, 

and if he do, an Action of Treſpaſs or falſe Impri- 

| ſonment lies againſt bim. B. R. p. 12 Jac. 1. 

As to breaking open Houſes to do this Execution, 

vid. ſupra. See after. | | 

| The Sheriff upon a Fieri fac cannot deliver the Cannot 

| Defendant's Goods to the Plaintiff in Satisfaction 33 

| of his Debt, but muſt return the Execution in One 
Court. Cro. El. 504. Tomſon and Clark. Noy 56.tif, 


| Meſme Caſe. Dalt. 529. 


Action on the Caſe was brought againſt the For not 
Sheriff, for fraudulent Omiſſion of Execution of ſeizing 
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Goods that were in Conſpectu ſuo; but he ſaith Goods in | 


not in his Declaration, that he knew them to be Om” 


the Goods of the Defendant in that Action: And 

for this Omiſſion after Verdict, Judgment was ar- 

reſted, by Twiſden and Windham, 1 Keb. 944. 

The Giſt of the Action is the Fraud, which can- 

not be without Notice, which is now wrapt in the 

Verdi&, though it could not be pleaded, the She- 

riff being bound to take Notice whoſe Goods they 

are. Ruſſel and Comber. | | 
On Fieri fac againſt J. S. who has the Goods Where 

of A. in his Poſſeſſion, if the Sheriff ſells theſe Sheriff 

Goods, Trover or Treſpaſs will lie againſt him; ſells a 

| and to prevent this, all the Sheriffs of England take 2 5 
Security. Keb. 693. Sander's Caſe. 5 

Quere if the Sheriff may take Bond for his Se- How ho 

curity: But the ſafeſt Courſe is, for the Sheriff to may en- 


; | f 
enquire by a Jury in whom the Property of the qu © 
Goods is, or elſe not to meddle with any ſuch — 
Goods, which do not plainly appear to him to be 


—— 
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the Defendant's, and it being fodnd * the Jan, 
that excuſeth the Sheriff. 


Pleading by the Party, who has paid the Mong to 
| | the Sheri ; 


That he In Detinue the Plaintiff had; Judgment, and 
delivered brought Scire fac to have Execution. Defendant 
Tuch io Pleads, That upon a Diſtrivgas to the Sheriff on 
n that Judgment, he delivered ſuch Goods to the 
riff, Sr. Sheriff, and for the Reſidue that they were ap. 
praiſed at ſo much by Inquiſition taken by the She. 
riff, and that he delivered the Money to the She- 
riff, but he doth not aver this Matter to be re- 
turned by the Sheriff; it is a good Plea, for other, 
wiſe the Defendant ſhould be prejudiced, for he 
might have twenty ſeveral Executions ſerved againſt 
him upon one Judgment ; and he ſhould be put to 
his Remedy againſt the Sheriff only, who may be 
Inſolvent. And it is a leſs Miſchief to enforce the 


Plaintiff, if his Plea be true, to take his Action 


for it againſt the Sheriff, and if it be not true, to 
_ Iſſue thereupon. Cro. Eliz. 3 90. Atkinſon' 

Caſe, 
Where Now if the Sheriff levy Goods by Force of: a Fi. 
thePlain- eri fac, and delivers them not to the Party, nor re- 
tiff ſhall turns the Overplus, the Plaintiff may have a new 
eb ben Fieri fac » becauſe a Record ſhall not be avoided by 
fac, or © Matter in Fact: But by the taking the Goods of 
| yot. the Defendant to the Value of the Debt by the 
'' Sheriff, the Defendant is diſcharged, although the 


Sheriff do not ſatisfy the Plaintiff; therefore he ſhall 


not have a new Execution, 2 Roll. Ms 57. P. 


Fac. 1 RotFs Abr. 9o2. Q. 


NewExe- Where a Sheriff” on a Fieri fad! returns, that he 
cution for had ſeized Goods of leſſer Value which were rel- 
Surplus. cued, and that nulla alia bona, &c. the Plaintiff 
Way not ſue a new Executjon, but only for the Sur- 


5 
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ry, plus beyond the Value of the Goods reſcued. 2 
Fanders 344. Mildmay and Smith. 
If the Sheriff levy Money in Execution, the May not 
% lord Keeper cannot order the Money ſhall ſtay in be ſtopp d 
de sSbheriff's Hands, or order that he Plaintift ſhall ball ir 
not call for it. Marſh, Rep. 5 4. 5 Hands. 
nd It the Sheriff ſhall return Fieri fect, ſed m non in- Venditionz 
int vent a hrs n a Venditioni EX POUR, ſhall go exponas. 


10 out. 

e 

p- of the Steriff? s Sellin g Goods on Fieri fac, and of 

e i the Venditioni exponas. 

„ 

e- As to whas Sale is good or not. - 

Te If the. Defendant tenders the Debt, it is a Wrong Pebt ten- 
ve bor the Sheriff to ſell the Goods. 1 Keb. 655. Le- dred. 
tas Caſe. | 

o If Goods remain in the Sheriff” s Hands for De- Poyes re- 
e WE fzult of Buyers, and there periſh, the Sheriff ſhall fuſed. 


e not be chargeable. But if the Sheriff refuſe a Buy- 

ner, Action on the Caſe lies. 2 Keb. 464 Need- 

0 ham's Caſe. 

$ The Sheriff took the Defendant? s Goods in Ex- After ſei- 
ccution by Fieri fac, and before Sale the Record zing the 
vas removed by a Writ of Error into the Exche- Goods, & 
quer- Chamber, and a Superſedeas awarded; and the be 

Sheriff returned upon the Fieri fac Seizure of the os: ang 
| Goods, and that they remained in his Hands pro 
defettu emptorum ; and he alſo returned, that a Su- 
| perſedeas was awarded, &c. and hereupon it was 
prayed for the Defendant, that he might have Re- 
| ſtitution of his Goods. Cyrok. Eliz. 597. 

But per Curiam, Altho# this Record be removed, % _ 
and notwithſtanding the Superſedeas awarded, in Set non 
Regard it came not to the Sheriff, till he had be- 
gun to make Execution, as appears by his Return, But a en- 
| that a Venditioni W wall by awarded to per. ditioni ex. 
| lect i ie 50-40) vie Ponas. 


5 And 


| 
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And although the Plea-Roll be removed, yet it 
ſhall be awarded on the Return of the Fieri fac 
Aliter if which remains ſtill in the Office. But as it is in 
Error be- x Keb. 3 24. Brownwood and Eſtwel, if the Error 
— Sei- were allowed before Seizure, then tho? the Sheriff 
ure be unpuniſhable in that Caſe, yet Superdeas not- 
withſtanding Execution done ſhall go, quia in- 
provide, &c. 33 
And per Curiam if the Goods be ſold, the Mo- 
Goods re- hey may be brought into Court to be reſtored 
ſtored in to the Party; but if not, the Goods may in Specie 
Specie. be reſtored. „ EY 3 
Superſede- But if before Sale a SuperJedeas comes to him, 
as before if the Sheriff after ſells the Goods without x 
Sale. Writ of Venditioni exponas, this is void. Paſch, 
8 Car. 1. Scarling and King, 


Where The Sheriff ſells Bricks for 7 s. per Thouſand on 


the Goods the Place, for which he might have 16 5. per Thou- 
Jewſola, Jand. The Queſtion was, Who ſhould pay the 
cr-9'% Overplus, the Buyer or the Sheriff's Executor,, 
And per Curiam, The Sheriff's Executors ſhall pay 
the Overplus, the Sale being abſolute, and not an 
Agreement to ſell. 3 Keb. 285. Cutten and Hunt. 
or priſed The Sheriff perſwaded the Jury to prize the 
at Under- Goods at Undervalue, and ſo fold them. This is 
value. an Oppreſſion enquirable at the Aſſizes by Indi&- 
ment. Cro. Fac. 526. Sayer's Caſe. and Cro. Fac.514, 
515. Sly verſus Finch. Dalt. 530. 


Where If the Sheriff upon a Fieri fac* againſt J. 8. 8 


the old ſeize certain Wood whereof J. S. was poſſeſſed, 
1 and the Sheriff pay Parcel of the Money received, 
7 Writ and does not return his Writ, and after the Sheriff 
of Dif. is removed and another Sheriff choſen, and after 
charge the Writ of Diſcharge delivered to him, he ſells the 
may ſell. Wood; this is a lawful Sale, becauſe by the Seiſure 
although the Writ is not returned, he is chargeable 

to the Party. Trin. 3 Jac. B. R. Cro. Jac. 73. 

Ayer and Aderley, And there a Diſtringas iſſued 

K* | | x ” . 8 * to 


an” eo 


good. Cro. Jac. 73. Dalt. 5 29. 
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to the new Sheriff to diſtrain the ancient Sheriff to 
expoſe to Sale, Which does not give to him Autho- 


| rity to ſel}, but compels him to do that which he 


might do by Law. But if upon a Fieri fac, the 
Sheriff returns that he had ſeiſed the Goods, but 
non invenit emptores, and after he is removed, and But not 


| new Sheriff made, the old Sheriff may not ſel] Pen 797 


indenit 


them after, though a Diſtringas come to him, and emptores. 
if he ſell them the Sale is not good, for the new 
| Sheriff muſt ſell them. Paſch. 32 Eliz. Dodd and 


Conney. 2 Latch. 117. Dixſon's Caſe. 
A Venditioni exponas may not be awarded, if it Whereno 


appear that the Goods are out of the Hands of the Verditioni 
© Sheriff. 2 Sand. 344. Mildmay's Caſe. exponas. 


The Sheriff (if he think fit) may ſell Goods 
without a venditioni exponas, and the Sale ſhall be 


What ſhall be a good Return A the Sheriff on a 
t 


Fieri fac', or no 


Note, If the Sheriff do make Execution on Where 


| Fieri fac, though he never return the Fieri fac', there 


needs no 


pet the Execution is good. Aliter in Elegit. Vide Return 


infra, And if the Sheriff levy the Money and give on pie; 
it the Plaintiff, though he never make any Return fac. 
to the Court, it is good enough. 4 Rep. 64. Full- 
wood's Caſe, and p. 90. Hoe's Caſe, 
The Bailiff of the Savoy levied Goods, and yet Nulla bo- 


5 returns nulla bona on Attachment; and for Cauſe u 'Y 
& faith, That one 7. at the Time of the Execution auſe the 


ſhewed a Bill of Sale on good Conſideration, where- party re- 
by if he executed, he was liable to an Action: And fuſed to 
therefore, without Security to ſave him harmleſs, he give Se- 
refuſed to make any other Return; which the (MI 02 
Court agreed, and ordered the Money to be,;& 
brought into Court; and as the Trial goes be- 


| tween 


* bots A ih 
n x My | ö 
— e 2 F< N 

— 9 


252 The Office and Dutp ok Sheriffs, &e. 
tween the Sheriff and J. the Return to be amend. 
ed or not. 1 Keb. 901. SEEN 2 95 
Nibil ba- Upon a Fieri facias, the Sheriff returneth qu 
bet. nihil habet, this is not good without ſaying furthe, 
nec habuit poſt receptionem brevis. 39 H. 6. Fita. 
| Ret. 30. | 8 36g e 
Ret quod On Recovery of Debt on Fieri fac' directed t 
Clericuseft the Sheriff of London, he returned quod Clericy 
Bare. , eſt beneficiatus in Ely. The Court conceived thi 
tus per dic . : | 3 
London. Return improper, in Regard there ſhould have bee 
- a a Suggeſtion on the Roll, after the Return made 
by the Sheriff of London, that the Defendant had 
Goods in Ely, and that the Sheriff of that Coun. 
ty ſhould have made this Return of Clericus l- 
neficiatus. Now if the Sheriff of London retun WY 
nulla bona, but that he is Clericus beneficiatus in 
F fa E- Ely, thereupon went a Fieri fac? to the Biſhop of 
piſc Elien'. Ely on a Teſtatum, and he returned that he 
| had nulla bona Ecclefiaſtica ; this Return by ſome iz 
not good, but he ought to return a Sequeſtration, 
having admitted him to be Clericus beneficiatus ; but 
he is not eſtopped to ſay, that he is not Clericus 
beneficiatus by the Return of the Sheriff. The 
Court agreed the Fieri fac well directed to the 
Biſhop and not to the Sheriff, but they conceived 
it a good Return, and if it be falſe, the Plaintiff 
may have his Action on the Caſe. 1 Keb. 497. 
2 Keb. 83. Picard and Payton. See after. 
Clericus On a Statute, if the Sheriff return quod ef 
beneficia- Clericus beneficiatus nullum habens Laicum feod' i 
e nec bona nec Catalla, but that he is beneficiatus in 
f © ſach a Dioceſe, then a Writ of Sequeſtration ſhall 
o to the Biſhop to ſequeſter the Profits, and to de- 
fer them to the Conuſee until he be ſatisfied, Þ 
2 Roll. Abr. 474. Pope and Bautree. 5 7 


— * * 
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Ch. 177 Returns of Fi fa. 257 
If there be falſe Return on a Fieri fac, the 1 
- . | 8 3 10N ON 
Remedy is by Action on the Caſe. In a Fieri fac the Culs.. 
to the Sheriffs of London, they return nulla bona, gn a falſe. 
but that he is Clericus beneficiatus in Ely; upon Returti 
| which a Writ iſſues to the Biſhop of Ely, and he on E fa. 
returns nulla bona Eccleſiaſtica: If it be ſo that he 
| hath a Spiritual Living, the Plaintiff may have 
Aion on the Caſe againſt the Biſhop. Siderfin 
page 270+: q | 25 
The Party may aver the Value of the Goods Aver- 
greater than the Return, but the Sheriff is e- ment of 
ſtop'd. 2 Keb. 789, 821. | the Value 


| i q : WY 4 | W 0 "Pi = 
| Return of a Fieri facias. Sur venditibni expon”. 
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Irtute iſtius brevis Fieri feci de bonis & catal- 

lis, terris & tenementis infranominat R. B. ad 
e valentiam 200]. & illa de die in diem venditioni 
expoſai & inde vendidi ad valentiam 1001, Quas 


„ quidem centum libras ad diem & locum infra Con- 

ut tent parat habeo ad reddend” infranomitat J. W. 
pont interius mihi præcipitur, & reſid bonorum & 

e catallorum præditt adbuc penes me remanent inven- 

p 8 dit' ob defetꝰ emptorum, | 

Niue iſtius brevis cepi bona & catalla A. W. Miter; 


infraſcriptꝰ ad valentiam omnium denariorum 
infraſcriptꝰ. Et illa wenditioni expoſui ad quod 
nondum inveni emptores. Et ideo denarios infraſpe- 
eificat” habere non poſſum ad diem & locum infra- 
content” prout mihi præcipitur. 


| Other Forms of Returns, vide Dalton, cap. 61. 


and new Ret. Brev. from 252 to 269. 
„„ WE 
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254 The Office and Duty ot Sheriffs, & 


..._ Of Reſtitution to Lands or Goods ſeiſed by the She. 
om” riff, after Reverſal of the Judgment, in what C. ge 
ſes it ſhall be, and in what not. 1 5 


If a Man recover Damages, and had Execution 
by Fieri fac', and upon a Fieri fac” the Sherif I 5 
Upon fells the Term for Years to a Stranger, and after 
Sale of a the Judgment is reverſed, he ſball only be reſtore 
Term on- to the Money for which the Term was ſold, which G 
ly to the was by Default of the Party, and not of the Tem 
Money. it ſelf, becauſe the Sheriff had ſold this by Com- 

mand of the Writ of Fieri fac. Dyer 363. 8M 
Rep. 143. Dr. Drury's Caſe, 19. b. Matthew Mar 
ning's Caſe. 5 Rep. go. b. Hoe's Caſe. 
| UponRe- So if the Goods of a Man outlawed be fold by 
verſal of the Sheriff upon a Capias Utlagatum, and after the 
Outlawry Outlawry is reverſed by Writ of Error, he ſhall be 
reſtored to the Goods themſelves ; becauſe the She- 
rift was not compellable to ſell theſe Goods, but 
only to keep them for the Uſe of the King, 
5 Rep. 90. Hoe's Caſe. _ ED 
Only to But upon Fieri fac' he ſhall have Reſtitution 
theValue. only to the Value: 
| 1. Elſe none would buy. _ 1 
Muſt le- 2. By Fieri fac the Sheriff is compellable to R 
vy = | levy the Debt upon the Goods: One is compulſo, My. 
ih hy other voluntas. 8 Rep. 143. Doctor Drury 
_ Caſe. . 5 | 
Elegie up- If a Man recover Damages (as ſuppoſe in 2 MW. 
on Dama- Writ of Covenant) againſt B. and had Elegit of 
des. his Chattels, and of the Moiety of his Lands; e. 
and the Sheriff upon this Writ delivers a Leaſe 
for Years of Land which B. had, to the Value of ¶ ſto 
50 J. Part of the Sum recovered, and after B. Wan, 
reverſeth the Judgment; he ſhall be reſtored to Wt» 
the Term it ſelf, and not to the Value. For the Te 
: * the 


was good. 


Ch. 17. Ok Fi fa“, Reſtitution, be 255 


| the Sheriff might have ſold the Term upon this 
| Writ; yet here is not any Vendition to a Stran- 
| ger, but a Delivery of a Term to the Party who 
| recovers, by Way of Extent without any Sale, 
and therefore the Owner ſhall be reſtored : For the ꝓheRea- 


| Sheriff is not bound by this Writ to ſell the Term, fon. 


as he is in a Fieri fac', Paſch. 16 Car. B. R. Buck- 

| burſt and Mayo. „ | 
| Ouare, For this is a Sale; all the Term being de- Qzere- 
livered to the Party according to the Value in 


Groſs, and not Annual. 1 Rol. Abr. 778. 


So if Perſonal Goods were delivered to the Par. To the 


ty per rationabile pretium & extentum, upon Re- Goods ex- 
verlal of the Judgment he ſhall be reſtored to the tended. 
Goods themſelves for the ſame Reaſon. 


Leſſee for 99 Years, by his Will deviſed his A Leaſe 


Leaſe in theſe Words; (viz.) I deviſe my Leaſe to deviſed. 
m Wife during her Life, and after her Death, 1 


will that it go to her Children unpreferred; and 


made his Wife Executrix and died. The Wife 


entred and married with J. S. and afterwards 

for 140 /. Debt recovered againſt J. S. on a 

Fieri fac the Term was fold by the Sheriff, The term 
and afterwards the Judgment was reverſed by ſold. 


Wit of Error, and awarded, quod omnia que udg 


amifit ratione judicii reſtituantur. The Wife ( thezgyerſed - 
Executrix) died. And per Curiam, theſe Points by Error. 
were reſolved: . 

1. The Executory Deviſe of the Leaſe after the Executo- 
Death of his Wife to the Daughter (unpreferred) ry Deviſe. 
2. That the Sale made by the Sheriff upon the Not de- 
Sire fac?, did not deſtroy the Executory Deviſe. firoyed. 
3. That Sale made of the Term by the Sheriff Reſtituti- 

ſtood good, although the Judgment was reverſed; on to the 
and the Plaintiff ( the Daughter) ſhall be reſtored Value 

to the Value of the Term, but not to the only. 
Term it ſelf; and yet the Vendee had an abſo- 
3 — —— lute 
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8 Rep. 96. Manning's Caſe. = 
Reſtituti- A Judgment in D. being reverig@ in B. R.A Writ 
* any of Reſtitution was awarded, and to enquire what 
Pre- were the Profits of the Land recovered @ tempor, 
receiv'd. judicii; (videlicet ) 7 Aug. I9 Fac. Arid the In. J 
| quiſition returned, That they amounted to 10/, 5 
Per Cur”, The Writ is ill; for it ought not to have : 
been what the Profits of the Land amounted untg I 


from the Jugdment. For the Plaintiff is not © 
_ anſwer the Profits longer than from the Time IM * 
of the Execution ſued. Then there was a new t 
Writ of Reſtitution, which was, What Profits of Mt * 
the Land 'the Plaintiff (who recovered) had tz. Mt < 
ken colore judicii prædicti, which was 7 Augul, F 
19 Jac. and after the Reverſal thereof. Cro. Ju 0 
698. Sympſon and Juxon. | : 
Form of the Return upon a Writ of Execution; : 
Nil ba- G. & alii infranominat” nihil habent nec eorun 
bent. s aliquis * nihil habet in balliva mea, unde re- . 
2, ſtitutio bonorum & catall* infraſcript infranomina! 8 
W. M. habere facere potui: Necnon 24 J. infra i 
ſcript eidem W. M. fieri facere potui pront, &c. c 
Virtute iſtius brevis mihi direct' (tali die & ann 5 
infraſcript”) tenement” infraſcript cum pertin” reſei- WM 
If firi & infranominat” T. & H. plenam poſſeſſion © t 
| ſeifinam inde reſtitui prout interius mihi pracipi« is 


mr. Vide Dalt. 277. New Ret. Br. 382. 
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Of the Sberifft felling. a Term for Tears taken in 
Execution, and when ſuch Sale ſhall be good, 
and when nat, Fg 


: od | 


& 
” 


| For the Underſtanding how the Law is in this Where it 
Point, you mult obſerve a Diverſity between the ſhall bein 
| Sale of a Term on a Fieri fac', and Extent on an 5 bs * 
Elegit; for the Elegit is, Quod per Sacramentum — | 
12 proborum, &c. per ratiohabile pretium & exten- riff upon 
tum, That they appraiſe the Goods and Chattels of H' fa ts 
the Debtor, and extend his Lands; and therefore if him di- 
| they are not appraiſed by the Jurors, he cannot ſel] regs 2 
them, (as Dyer fol. 100. and fo is 5 Rep. Palmer's Term or 
Caſe.) Execution by Elegit ought to be per Inaquiſi- deliver ic 
tionem per Stat. V. 2. c. 18. which faith, (per rati- on Extent 
onabile pretium) which extends to Chattels, and per 
extentum, Which refers to Lands. In Elegit the 
Goods are to be delivered to the Party per rationabi- 
le pretium; but in Fieri fac“ the Sheriff muſt ſell 


i the Goods. 1 Keb. 566. Glaſwell and Morgan. 

1 In Elegit the Term may not be extended with- Diffe- 
- out ſhewing the Certainty of the Commence- Fence be- 
5 ment; for after the Debt ſatisfied, the Party is Extent of 
. to have his Term and Remainder. But upon F- a Term 


eri fac the Sheriff may ſell, and his Return is on Elegie, 
General, qd" fieri feci de bonis & catallis. 5 Rep. and Sale 
Palmer's Caſe. _ — | by Fi fa. 
Now the Sheriff is to be careful in the Sale of Recital 
a Term on Elegit, if he make particular Recital, of a Term 
that there be no Miſtake. But a general Recital 3 
x "of | E eof it. 
is better: As, | | 
In Ejectment it was found by Special Verdict, Verdict, 
that the Sheriff upon an Elegit impanelled a That In- 
Jury, who found that the Defendant was poſſeſſed Pei on 
of a Leaſe for 100 Years, which began at Mich. found one 
2 @ 3 of Ph. & M. ubi revera, as it was found Thing, 
it begun Mi: h. 3 & 4 of Ph, & M. cujus quidem and Se- 
5 5 F H. „ta- riff ſold 
© ip another. 


S "> Wm 


n 


The Office and Duty ok Sheriffs, 8c: I 


H. ſtatum intereſſe & terminum in tenementis pra- 
diftis prædict' Juratores appretiarunt ad 801. and 


the Sheriff ſold it to the Leſſor of the Plaintiff, for 


ble doi 


* 


89.7. Dali. 332. | „„ 

Now the Inqueſt found one Thing, and he ſell 
another, (as this Caſe was) and the Sale not being 
warranted by the Inqueſt is void. But had 
the Inqueſt found he had been poſſeſſed of ſuch 
Land generally for the Term of divers Years to 
come, and they had appraiſed it for ſo much, 
without ſhewing the certain Beginning or Deter- 
mination, it had been well enough ; for they ſhall 
not be compelled to find a Certainty, not ha. 
virg Means to be informed thereof; or if the 
Sherift ſells-all ſuch Intereſt which the Defendant 
had in the ſame Term, the Sale had been good, 
5 Rep. Palmer's Cale. 


Sale onF,” So is Sir G. Siddenham's Caſe in B. R. The ln. 
fa and In- queſt on a Heri fac” found that the Defendant wa 


8 0 poſſeſſed of ſuch a Term, and miſtook the Date, 
Date. and the Sheriff fold it; the Sale was not good, 
New H' And on the new Fieri fac? the Court directed that 
fa. it ſhould be found, that he was poſleſſed of : 
Leaſe for Years generally, and yet continuing, and 
that he ſold it. Cro. El. 584. Palmer's Cale. 4 

Rep. 74. meſme Caſe. 5 5 e 
Baron and 1 and his Wife poſſeſſed of a Term in Right 
F-me, of the Wiſe, as adminiſtratrix to C. W. being in- 
| debted, granted it to B. to the Uſe of W. and his 
Wife for their Lives, and afterwards to the Uſe 
of B. himſelf. Vi is ſued for this Debt, and Re- 
covery againſt him, and a Fieri facia being award- 
ed to the Sheriff, he for this Debt of V. ſold 
mo the Term to the Plaintiff. Per Cur, This Grant 
extendi- Of the Term to the Ule of the Grantor himſelf 1s 
ble. not void per Stat. 1 H. 7. for this Grant is not to 


avoid © Creditor: For the Term is in . 


ment the Bailift delivers this Term to another, 


ment in Scire fac ſues a Fieri fac at London, upon 
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of the Wife as Adminiſtratix, and if it- had ſo con- 
tinued in the Hands of VJ. and had never been 
granted, this was not extendible for the Debt of 
7. and if V had it as Executor himſelf, it was 
not extendible for his proper Debt, and Fraud Fraud not 
ſhall not be intended except exprefly found ; there- w_ r= 
fore the Sale is good. Cro. El. 291. Ridler and © © 


M, had Execution out of the King's Bench by Officer 
Fieri facias, of a Term, which was ſold by the firſt ſells 
Bailiff of a Liberty. After, upon another Judg- fig. 
pretending that the firſt Judgment and Execution 42 deb 


was fraudulent. But per Cur' it is not well done; vers itup- 
for he is not a Judge of Fraud, and the Court will on ano- 
not allow ſuch Prerence to Sheriffs and Officers. ther. 
Latch. p. 5 3. Warrington's Caſe. 

If the Sheriff extend or ſell a Leaſe, this Sale WW 
ſhall bind the King (as to his Debt), becauſe it is Sale ſhall 


but a Chattel, and there was no Covin. 8 Rep. bind the 
171. Sir Gerrard Fleetuood. King, 


Upon an Execution againſt the Husband for his May ſell 
Debt, the Sheriff may ſell the Wife's Term du- the 
ring her Life. Co. Lit. 351. 24. Karen” 
The Form of a Return of Fieri fect on a Fieri the” Deb 
facias, vide Dalt. c. 16. New Ret. Breu. 252. Oc. of the 

| 5 Baron. 
Whether a Fieri fac', &c. upon a Judgment in the 

King's Bench „ball go into Wales. 


plaintiff recovers a Debt againſt the Teſtator in Wales. 
B. R. the Action was laid in London; and after the 
Death of the Teſtator, the Plaintiff after Judg- 


which the Sheriff returns nulla bona, by which he 
ſues a Teftatum Fieri fac to the Sheriff of Mont- 
gommery in Wales, directed to levy the Monies re- 
1 cover- 

\ 


260 The Office and Duty of Sheriffs, &c; 
covered de bonis Teftatoris in manibus Executoris, 
Upon which Writ the Sheriff returns thus: 


GO C. L. Baronet”, Vic. inframentionat, 
Comit' Montgommery Dom* Regi humillime 
 Certifico quod infraſpecificat' Comitat Montgomme- 
ry eſt un duodecim Comitat infra Principalitat* fi. 
we Dominium dicti Dom” Regis Walliz ubi Breve 
Domini Regis ipſum regem minime tangen non cur- 
rit, quodque non patet per iſtud breve quod idem bre- 
ve ditlum Dom' regem ullo modo tangat, unde ad. 
viſament” Curia ditt Dom Regis coram ipſo Rege 
humillime imploro ſi mandatum iſtius brevis exequi 
d Ol ART 
C. L. Baronet, Vic. 


<Heris The Sheriff on this Return was amerced, and held 
not to that the Plaintift ſhould have a new Writ. For the 
diſpute Sheriff by his Return ought not to diſpute the 
the Ju- TJuriſdition of the Court, to which he is a Mini- 
1 ſter: But if the Court erroneouſly award Proceſs 
ee which was not to be awarded, the Sheriff ought 
do obey and execute it; but the Party grieved may 
The Par- ſhew this Matter to the Court, and pray that they 
ty may will ſuperſede their erroneous Procet, and ſo have 
it. Remedy. Dali. 529. | ; 
But as to the Queſtion, vid. 2 Sand. 194. Dra- 

i per and Blaney, 2 Keb. 657. Draper's Caſe. 715. 
Elegit, Elegit lies into Wales, and fo doth Execution on 
&c. lies a Statute- Merchant, and that breve Dom. Regis non 
Wal currit in Walliam, is intended of Originals, not on 
FR 1 Judicials. 3 Keb. 170. Witrong and Blaney. 1 
Bilſtr, 54. Hall and Rotheram. Cro. Fac. 484. 

A Capias on a Fieri fac lieth into Wales. 2 
W . 5 
& does a It was the Opinion formerly, That a Fieri fac 
N fa, on original Judgment in B. R. doth not lie into 
NE 2 | e | Cheſter, 


Ch. 17. Fieri facias into Wales. 261 
Cheſter, Wales, &c. but as Dyer, the Court fhall 
ſend the Record and Writ thither. And in Action 
of Debt there it may be; but it is granted every 
Day in Lancaſter, Wales, &c. 2 Keb. 410. The 
King verſus Needham and Bennet. 
A Writ of Execution goes into Wales, and 27 Wales an- 
H. 8. c. 26. makes this plain; for by it Wales and Jexed > 
England are annexed. loud. Fo. 200. Stradling — 


and Morgan. 
So does an Extent, or Capia: Utlagat. Godb. 


214. 
So do Certioraries for Riots, Cc. 2 Cro. Sir J. 
Careu's Caſe. 2 Roll, Rep. 28. 1 Cro. Car. 331. 


1 Vent. 146. | 
So does a Ca. Sa. againſt the Bail. 2 Bulſt. 55. 


Anda Sheriff fined for not fxecuting it. bid. 


157- 
And ſee the like on a T7? flatum Fe fa. 2 Sand. 
193. Hetly 18. Cro. Car. 34. 444. 2 Cro. 484. 
An Elegit will lie into Wales, a County Pala- 


tine. See 23 Nelſon. 
So a Scire fac againſt the Heir and Tertenants. 


Soa Writ of Error in real ARions, Ec. by Stat. 


28 H. 8. Moor 248. As in a Writ of Right. Cro. 
Car. 226. a Quod ei deforceat Ib. 128, Siderf. 


138. I Lev. 105. 
So it ſeems to lie on an Hl or other mixt 


Action. Sed quære, Moor w_ 
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c HAN XVIIL 


How the Sheriff is to demean himſelf in giving Po 


Hab. fab, ſeſſion and Seifin upon the Writs of Habere fac 
pe. G poſſeſſionem or Seiſinam. As to the Manner of 


Doing, or the Return of a Superſedeas. Where: 
it ſhall ſtay the Sale of Lands or Goods, or not. 
What amounts to a4 Superſedeas. Where and 
when a Writ of Error is a Superſedeas. Of Au- 
dita Querela. 5 


whe She. N all Cafes where the Execution of a Judg- 


riff to ment, in which the Demand is of a Thing cer- 
makeEx-tain ; if the Sheriff do this Thing, he is not any 


ecutionof Diſſeiſor. But where the Execution is in the Ge- 
— L nerality, without mentioning of any Thing in par- 
his Peril. ticular, there the Sheriff ought to make Execution 
of the right Thiog at his own Peril, otherwiſe he 
Diverſi- ſhall be a Diſleiſor ; for he is bound to take No- 
ty. tice of it, and he had not any Warrant from the 
Court to make Execution of any but the right 
bing. As if a Man recover in Aſſixe divers 
Houſes, and after the Tenant reverſeth it in a Writ 

of Error, and a Writ of Execution iſſues to the 

Sheriff, to put him in Poſſeſſion of the Houſes 

which he had loſt 'by the Judgment, altho* the 
Tertenants are Strangers to the Recovery, and for 

this they ought not to be ouſted without Scire fa- 
cias againſt them; yet if he do Execution by put- 

ting them in Poſſeſſion by Force of this Writ, he 

ſhall not be any Diſſeiſor, for that he hath the 

direct Authority of the Court to do it. Paſch. 15 
Fac. Floyd and Bethel. af 1 . 

So in Juogment againſt the Caſual Ejector for 

47 Houſes, and on Habere facias poſſeſſionem the 
Sheriff turns out theſe 47 Tenants, and 80 ather 
2 es { 


— 


| 

Ch. 18. Ok Habere- fac' Poſſeſſion. 2863 
Tenants, without any Proceſs or Plea againſt them. 
Per Cur. We will not grant any Writ to ſuper- Treſpaſs 
ſede the Execution againſt the 80 Tenants ; for if againſt 
jt ſhould be, it ought to be quia Erronice, and "he _ 
there was not any Error in the Proceedings againſt nb x3 maj 
| them, becauſe there was not any Proceedings. But 3 
they did adviſe, that every one ſhould bring Treſ- ting Poſ- 
paſs againſt the Sheriff. 2 Siderfin 155. „ 


LY 


If the Sheriff do deliver Poſſeſſion of more Acres Caſe a- 

than are in the Writ, this makes not the Writ er- gainſt the 

roneous; but in ſuch Caſe Action on the Caſe lies Sheriff 
againſt the Sheriff for doing it; or an Aſſize againſt for deli- 

bim that hath the Poſſeſſion delivered to him for the es 

| Surpluſage of the Land. But if the Writ of Hab' Acres 
fac poſſeſſ. to deliver Poſſeſſion to the Plaintiff of than are 


| Lands recovered by him in Ejectment, contains in the 


4 | more Acres of Land than were in the Declaration, Writ. 

b the Writ is erroneous. Prat. Reg. 287. ws Iverſt- 
1 Treſpaſs lies againſt the Sheriff if he does not 4 ; 
execute on the right Places. 1 Keb. 278. Lufton's Hoe 
Caſe. : | „ 


If a Man brings Ejectione firme of 40 Acres of 
Land, and recovers 3o, and not the Reſidue ; upon 
the Writ of Execution the Sheriff may deliver to 
him any, (viz.) Three or more in the Name of 
all, without ſetting out the Land recovered by yy... 
Metes and Bounds, altho' the Plaintift had not re- poſſeſſion 
covered all the Acres whereof he had brought this of ſome 
Action, and whereof he had ſuppoſed the Defen. in the 
dant Tenant. - But if a Man be to be put in Poſ- Age of 
ſeſſion of divers Meſſuages upon a Writ of Execu- or no 
tion, and the Houſes are in Poſſeſſion of ſeveral 
{ Men, he ought to go to every Houſe partictlarly, 
and to deliver Seiſin of it, and the Delivery of 


| 


_ Seifin of one in the Name of all is not ſufficient; 


for he ought to deliver plenariam Seiſinam. Trin. 
15 Jac. Floyd and Bethell's Cale. Dalt. 530. 
25 84 


= 


264 The Office and Duty of Sheriffs, &c. 
Where In Formedon on Non-tenure of three Meſluagez, 
thePlain-the Jury found he was Tenant of one of the Mef- 
45 to ſuages, and not of the other; the Plaintiff may 
whatParthave Judgment, and a Writ to the Sheriff to de- 
the Jury liver Seiſin: And the Plaintiff at his Peril is to ſhey 
intended. to the Sheriff what Meſſuage it was the Jury did 
intend ; for the Jury is not tied to ſet Bounds to 

it. Cro. Eliz. 256. Scriven and Prince. 

. If a Writ of Execution goes to the Sheriff, to 
be deli- put a Man in Poſſeſſion of 20 Acres of Land, the 
vered,ac- Sheriff ought to give him 20 Acres in Quantity, 
cording according to the Uſage of the Country where it 
to the lies, and not according to the Statute, Floyd and 
Ulage. Bethel. Dalt. 531. ENF 1" ery 
Of Rent If a Man recovers Rentor Common, upon which 
or Com- a Writ iſſues to the Sheriff to put him in Poſſeſſ- 
mon by on, and the Sheriff comes upon the Land, and de- 
Parol,  jivers to him Seiſin of the Rent or Common by 

Parol that is well made, and the Recoveror is in 

a4ecͤtual Poſſeſſion of this. 22 Aſſixe 84. Dar. 531. 
Where bat a Sheriff upon an Habere facias Poſſeſſio- 
he may nem, after a Demand made to open the Door, may 
break break open the Door to deliver Poſſeſſion of the 
open the Houſe. Semain's Caſe. 51 R. 91. Dali. 531. See 
— ]  -:@.; EINE Eg OL 
Riotons If the Under-Sheriff delivers Poſſeſſion riotouſly 
Poſſeſſion on Extent on a Statute- Merchant, and the Sheriff 
by Un- refuſeth to return any Jury to enquire of the Force, 
5 and he was an Attorney of the Common Pleas, the 
Alt, Se. Court of King's Bench, unleſs the Cauſe were de- 

pending, cannot take Notice of the Offence with- 
out an Information. 2 Keb. 541. Morgatrod ver- 
tus Peebles. Vide Mo. 781. C 462. 


Where 


* 2 8 R N 
, 1... 4 AS AFL” 
OL 3 Y 


Chi. "New Execution. 
There fall be a new Execution or not, and of the 


265 


g I © - Sheriff's Return of his Writ. 

a F TT 3 
e The Recoveror is put in Poſſeſſion by Habere fac 
W poſſeſſonem, and the Defendant ouſts him again; 
lid WV bat Remedy? _ | 


In 2 Brownl, p. 216. Stiles's Caſe in B. R. by AfterPoſ- 
Williams, he cannot have a new Writ of Execu- ſeſſion 
tion, but is put to his new Action, and the Filing 4 U. 
of the Writ is not material; for it is within the e 
Election of the Sheriff, whether he will file or Action. 
return it, or not. But if the Execution had not 
peen fully made, as in the Execution of an Houſe, 

Some hid themſelves in the upper Rooms, and 

Ihen the Sheriff was gone, they came down and 

Jouſted thoſe that the Sheriff had put in. Poſſeſſion 
before; in ſuch a Caſe a new Writ of Execution New Ex- 
was awarded. By the Chief Juſtice, in this Caſe ecution. 
of Re-entry, the Court may award an Attach- 

. nent againſt him for Contempt againſt the Court. 

But in Peirſon and Traverner's Caſe, the Reco-If the 


veror is put in Poſſeſſion by Hab fac Poſſeſſionem, Writ be 


1 


and the Defendant ouſts him again; if the Writ Bor re- 


be not returned, the Plaintiff ſhall have a new . 
Hab fac” Poſſeſſionem. 1 Roll. Rep. 353. 

And if Hab' fac” Seiſinum be executed, it is Good 
good without Return; yet the Court may com- without 


| On Habere fac (Seiſinam) the Sheriff cannot re- May not 
turn, That another is Tenant of the Land by return 
Right, for that cannot come in Iſſue between the another 
Demandant and bim, and therefore he ought to Tenant. 
execute the Writ. 6 Rep. 5 2, Boſuell's Caſe. 

Upon Habere fac Poſſeſſionem the Sheriff return- Return 
ed, That in the Execution of the ſaid Writ he that ſome 
came to the Houſe recovered, and removed out were con- 


all the Perſons he could find, and delivered to the eealed in 
| the Houſe 


and expell'd the Plaintiff, Sc. 
| Plain- 


| 
| 
| 
| 
| 
| 
| 
| 
| 


» . 
* . D 


mand the Sheriff to return it. 1 Roll. Rep. 77, Nturn. 


266 The Office and Duty of Sheriffs, & KW... 
Plaintiff Poſſeſſion and departed; and ſoon af 
three Perſons, ſecretly lodged in the Houſe, expelly 
the Plaintiff: On Notice whereof he returned :. 
gain to the Houſe to put the Plaintiff in full pol. 
ſeſſion; but the others reſiſted him, ſo that wit. 
out Peril of his Life he could not do it. 1 Lu, er 

Pag. 145. Upton and Wells. Dale. 539. 
„ NewHab. On this Return the Court awarded a new Fx. 
* fac poſeſ.ecution. A Writ of Habere fac Poſſeſſionem wa 
directed to the Sheriff; a Writ of Error yy 
brought, and a Superſedeas granted, directed 9 
the Sheriff to ſtay Execution: And the Superſed, 
44 was ſhewed to the Sheriff as he was going n 
' Bxecuti- do Execution; yet he refuſed to obey it, and di 
on by the Execution notwithſtanding. This is a great Con. 
Sheriff tempt in the Sheriff, and the Court ordered a Vii 
after 4 of Reſtitution to be granted. 2 Bulſtr. 194. 1. 


Superſe- 
deas, - as and Owen. 


Return of Habere fac* Seiſinam. ler, 
7 Irtute iſtius brevis mihi dirett F * ge 
V fraſcript certi co quod (tali die & anno i- 
Fraſcript) Habere feci A. G. plenam ſeiſinam de ur 
Meſſuag. cum pertin in S. infraſpeci i in omnibu 
prout iſtud breve exigit & requirit. Vide New R Se 
 Brev. 319. Dalt. 254, 255. ES | 


Note, The Sheriff in Caſes where Land is reco- 
vered, is to put the Party in Poſſeſſion and SeilnMret 
by a Twig, Clod, &c. of an Houſe by the Key, 

cc. of Rent by Corn or Graſs growing on th 
Land, out of which the Rent iſſues. 6 Rep. 52. 
It is no good Return, that another is Tenant of 

the Land by Right, or that he has nothing in „ 

+ | 3m | N Land. 
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s. New Eretutlon. 267 
Land. What returns he may make, or not. New 


Net. Brev. 3 20, Sc. | | 
Seifin of the Land in one Vill, in the Name of 


ill the Lands in 3 Vills, is good. 


Rerurn of Habere fac Poſſeſſionem ; & Nulla Bo- 
Ps na, on Fi. Fa 5 


Irtute iſtius brevis mihi direct. 24 die Maii 


Wa Anno infraſcript. habere feci infranominat. 

an E. Poſſeſſionem termini ſui infraſcript. de tene- 

feds Nrenti: infraſcript. cum pertin. prout interius mihi 

* Præcipitur. Dalt. c. 63. fo. 256. New Ret. Brev. 
r „ 4 

of. Infranominat. R. B. Miles, nulla habet bona ſen 2: 

A catalla terras aut tenementa in balliva mea unde Nl : 


; * | | Bona. 
denar. infraſpec. - Fieri facere poſſum prout Interius 
mihi pracipitur. 22 > CHONG S In | 


| Note, Upon an Habere facias Seiſinam in Dow-He offer- 
Fer, the Sheriff returns that he offered her Seiſin of — 
a third Part, (and ſhews it to the Court) and that g fe 
ſhe refuſed to accept it of him; adjudged a good refuſed. 
Return, and no Habere facias Seifinam de novo. 
Dyer 11 El. 278. Dalt. 529. Vs 
| Where 3800 in Habere facias Seiſinam, the She- bee the 
rif returned, that the Party who ought to take the g N 
Veiſin non eſt Proſecutus hre ve, and ſeemed to be 2 5.75 
good Return. Floyd werſus Bethel. 15 Fac. Roll, 


it. Return. 460. Dalt. 539. : | 
0. Upon an Habere facias Poſſeſſionem, The Sheriff Alvays 
ln WY returns that he was always ready to deliver poſſeſ- e 


ſion, and that the Plaintiff never came to receive it. to re- 
Dalt. ut ſupra. £4 ceivePoſ- 
ERIN | ſeſſion. 
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268 The Office and Duty of Sheriff, & 


Error is Attorney, if Execution proceed, a Superſedeas qui 
4 Swperſe- erronice. may go. But in Noel's Caſe. 2 Keb. p. 3j 


Nor tin Till the Roll marked, or the Writ delivered u. f 
Roll to the Officer in Court, Writ of Error is no Supe. 


Or not. 


Q Cs | TRIS : * 
; * 


> 
* 


07 Superſedeas. 


What a- If the Roll be marked for a Writ of Error befy, 
mounts to Execution done, the Sheriff ſnhall be excuſed for. 
a Swperſed.ing it before a Superſedeas delivered, but this 
Where ſufficient to ſuperſede the Execution. 1 Xe, ir 
Writ of If a Writ of Error be brought, and ſhewed to the 


deas. Error wha 98 and ſhewed to the Attorney, js u 


good Superſedeas, till it be ſhewed to the Clerk a 
the Errors. 7 e 2 


mark'd, ſedeas, eſpecially after the Return of it. 3 Keb. 11, 
Sc. The Party ought to take Notice of a Recipitur 
Recipiture upon the Record, if it be entred, and if the Pay 
takes out Execution after the Writ of Error alloy. 
con- ed, it is a Contempt, elſe not; and the Attorney 
tempt. not bound to view the Record, if a Writ of Era 
be brought, out may take out Execution if then 
Superſede- be not a Superſedeas, or Notice given to the Pam. 
ar, or Stile's Rep. 105. Winn and Stubbius. It is the Du- 
Notice. ty of the Clerk of the Errors to mark the Rol, 
and not the Attorney. Stiles Rep. 159. Meri 
and Rule. A Writ of Error is duly purſued, tho 
the Roll be not marked; and if neither the Roll be 
marked, nor Notice given to the Attorney of the 
other Side of the bringing the Writ of Error, if the 
No Con- Party proceed to take out Execution it is no Con- 
reeht 8 
Where Marking the Roll, paying Fees for, or Allow 
and when aànce by the Chief Juſtice of a Writ of Error is no 
a Writ of Superſedeas, unleſs actually taken out before Ex 
Error is a ecution. Per Twiſden, Error brought and ſhewed 
Srperſed. to the Attorney, is no Superſedeas until it be 
ſhewed to the Clerk of the Errors, which 0 an 
| bs Allow- 


Ch. 1. Ok 'Superſedeas, 


Sheriff of E. at 11 a Clock, and a Warrant there- 
upon made to the Bailiff, 4 Hours after a Superſe- 


* ** phe UTR 7 


Allowance in Court, and therefore if Execution be 
gone before it be allowed by the Judge, or ſhewed 
Ito the Clerk of the Errors, it is well done, be- 
zuſe the Attorney otherwiſe would never have 
it allowed, but only ſhewed to the Attorney of the 
other Side; but if he ſhew it, and declare his In- 
ention to have it ſpeedily allowed, there Executi- 
on is ſuperſeded in the mean Time, but yet if Bail 
de not given according to the Statute, the Execu- Bail gi- 
tion may be well done, which the Court agreed. ven in. 
1 Keb. 33. Noel's Caſe. N | 
Formerly (per Hale), if Execution was gone out How for. 
before a Writ of Error delivered, or ſhewed to the merly. 
Party, it was not to be a Superſedeas, and by him Qrere. 
Wit ſhall not be a Superſedeas, unleſs ſhewed to the 

party, and muſt not forecloſe his Time in having it 
Eallowed ; for if it be not allowed by the Court 

within four Days it is no Superſedeas ; and a Writ 

of Error taken out, if it be not ſhewed to the 

lerk of the other Side and allowed: by the Court, 

t is no Superſedeas to the Execution. Mod. Rep. 

112. | F< | 

The Sheriff makes his Warrant to a Bailiff to, of 
take the Body of, &c. upon a Ca. ſa. and before the Deli- 
the Warrant executed, the Sheriff receives a Su- very of 
perſedeas, and the Bailift having no Notice proceeds; the Suber- 


yet the Arreſt is not lawful, but the Bailiff is excu-ſed.betore 


Lan Arreſt. 


ſable in Treſpaſs. Moor p. 677. Prince and A 
lington. 5 Fn | 

One purchaſeth a Superſedeas, and doth not de-Qutlawry 
liver it to the Sheriff till after the fourth County- after S- 


Day, and then he is outlawed, yet the Outlawry zerſeaeas, 


is void. Moor n. 73. Ca. ſa. was delivered to the butbefore 
| Delivery. 


deas comes to the Sheriff, and a Warrant upon 


| this Superſedeas delivered to the Gaoler, to ſet the 


Parties at Liberty if they were-Priſoners, who upon 
| | it 


. 
'4 
4 
' 


1 


it were diſcharged, Per Cur the Sheriff hath done 


well, being the ſame Day. Lit. Rep. 296. Porter 


and Corbet. 2 
Upon a Fi fac to the Sheriff to levy the Debt, and th, 
Fi. fa. Defendant brought Error, and had a Super ſedea;; 
and Part ſo much Money as the Sheriff had received before, 
levied. aj go to Satisfaction, and a Venditioni exponat 
fhall iſſue upon it. Tel. p.6. Tocock and Honymay, 
Where a Superſedeas as to Goods ſeized, is a Superſedey; 
2 as to Sale; but if the Sheriff hath received the 
the 8 * Money, he muſt return it into Court. 3 Keb. 174, 
of Goods, Mud and Warren; and it is not diſcharged by th; 
or not. Superſedeas. And the Caſe was, a Superſedeas came 
| before Execution, but in Truth after Goods ſeized 
and before Goods ſold, but after the Sheriff had ta. 
ken Security for the Money, and diſcharged the 
Execution; Sheriff returns that he had receiveda 
Superſedeas out of Chancery in the Nature of an Aud. 
Querela, it it not good, becauſe the Record was not 
there. 1 Roll. Abridg. 383. Marſton and Mannoy. 
dee concerning what the Sheriff muſt do when 
Superſedeas is ſent to him upon an Arreſt. Ca. ſa, 
Fi fa Diſtringas at the Aſſizes, & Habere fur 

Poſſeſſionem. Dalt. Sh. 533, Oc. 

Diſ- That a Priſoner in Execution may be diſcharged 
charge of by Parol of the Plaintiff, and if the Sheriff detain 
F * him after, falſe Impriſonment lies. 7b:id. 
1 aon A Certiorari delivered to the Juſtices of the Peace 
el Be after Reſtitution awarded, and before it be execu- 
ted by the Sheriff, is not a Superſedeas to the She- 
riff, unleſs the Juſtices make a Superſedeas upon it, 
which if they do not, they are finable for the Con- 
97 tempt. Mo. Rep. 673, 

Taken a- Note, By the Stat. 16 and 17 Car. 2. c. 8. Al 
way after Stays of Execution by Superſedeas on Writs of Er- 
Verdict. vor after Verdict, are taken auay; but the other 

remains as they did. : 8 4 


The Office and Duty of Sheriffs, &c. 


ae OO i, wo op - = Frau © Pot 


Ch. 18. Of Audita Querela. 277 


Audita Querela on Eſcape where it lies or not, or 
upon other Execution by the Sheriff, not well 
made and delivered. _ £ 


Vide infra ſub titulo, [Where the Eſcape of one 
ſhall be a Diſcharge of the other, or not) | 
Andita Querela is an Equitable Writ, and not Is an E- 
to be allowed without Equity. | quitable 
If one in Execution eſcape of his own Wrong, Writ. 
| he ſhall never have Audita Querela to diſcharge Upon an 
himſelf, and the Gaoler may retake him ; but if e 
he eſcape with the Conſent of the Gaoler, the Conſent. 
| Gaoler cannot take him again; and if he do, the 
tz. Party ſhall have an Audita Querela. Cro. Car. 240. 
the WW Robinſon's Caſe, 1 Roll. Abidg. 307. Trevillian 
da and the Lord Roberts, 5 


ad, So if the Sheriff arreſts one in Execution, and Upon an 

not doth not return the Writ, but ſuffers him to eſcape, Arreſt in 
he alias Capias be arreſts hi in, Execu- 

„ind upon the alias Capias be arreſts him again, tion 

a Audita Querela lies. Mo. 57. n. 163. 05 , 

/a But where Two were bound jointly and ſeve- Where 

ac rally, one was condemned and taken in Execution, two are 


aſter the other was ſued, condemned and taken; bound, 
ed the firſt eſcapes, the other ſhall not have Auditax 
in WWF Querela, for there muſt be Satisfaction in Part. 
5 Rep. 67. Blomfield's Caſe. 
ce A Word that is Surpluſage, ſhall not avoid this Where 
a Writ, as in Arundel's Caſe: The Audita Querela Surplu- 
. comprehended, that M. had recovered againſt the ſage 
t Plaintiff in Debt, and that he was taken by Cap. on 5 
i- WW 2d ſatisfaciend” at the Suit of M. by the Sheriff Writ, 
of G. who let him go at large, and on Iſſue upon 
1 the voluntary Eſcape it was found for the Plain- 
— tifl. And it was moved, chat the Writ of Audita 
r Querela was not good, for the Words are, that 
the Plaintiff capt. fuit. virtute brevis noſtri judi- 
„cialis, and this Word judicialis is not in the Re- 
0 | giſter, 


- 
- 
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252 The Office and Duty of Sheriffs, &; 
giſter, but only brevis noſtri de Capiendo, yet ad. 
judged good. 1 Leon. 73. Arundell and My. 
rig. F | : 
on E. Audita Querela on Eſcape of the Teſtator's Cy. 
ſeape of ditor, and Recovery againſt the Marſhal. Deſen. 
Teſtator's dant proteſt ando, that the Plaintiff eſcaped aſter 
3 the Defendant recovered againſt the Marſhal, ang 
the Plaintiff did not pay the Marſhal, a%ſqy 

Hoc that the Marſhal ſatisfied and paid the Tete 

tor. This Caſe differs from all others of Eſcayy 

by Conſent of the Gaoler, this being not pute) 

Debt which goes over to Executors, but is ground. 

ed on a Tort General by the Death of the Gaoler, 


the Court concluded, that Recovery againſt Non- 

payment to the Marſhal, was no Diſcharge of the 2 

Plaintiff in this Audita Querela. Bur Adjornatur, 8 þ 

to take Iſſue on Payment by the Marſhal to the , 

Creditor, 2iz. the Defendant's Teſtator. 3 Al. WM x: 

763. Gardner and Sedgwick, _ t 

Outlawry One was outlawed in Debt, and taken upon 2 

_ pleaded the Capias and committed to the Fleet, and the 

Gee Warden ſuffered him to go at large voluntarily; Ne 

| on is and after, the Executor of the Plaintiff in Debt g 
= | good, or takes him in Execution again upon a new Writ, 3 


oy: not. and upon this he brought Audita Querela, and 
1 ſhews this Matter, and Outlawry in the Plaintiff 
K in the Audita Querela was pleaded: Per Cur, it is 
"| Where good Plea, becauſe this Writ is not directly to 
vl "tisa reverſe the Outlawry (as Error is) but is found- 
goodPlea, ed upon a Tort, (ſcil) upon the Eſcape, and not 
upon the Record only; aliter in Error or Artain- 
der. Outlawry is no Plea ; nor is there any Dif- 
ference as to this Caſe, where the Outlawry is 
at the Suit of the Defendant, or of a Stranger. 
Vide other good Reaſons, Sider. 43. Jaſon and 

Kete. N 


2 x 


If 
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If upon Elegit, the Sheriff takes an Inquiſition, Where 
and there are found ſeveral Lands ſubject to the upon an 
Extent, and found of the ſeveral Values; and the = 


Sheriff returns he had delivered ſome of- the laid . Meier 


Lands in particular for the Moieties, Where it ap-is deli- 
pears, that according to the Values found an equal vered. 
Moiety is not delivered to the Party who recovers, : 
but more than'a Moiety ; this is not void, nei- 
ther is it a Diſſeiſin by the Entry, but only void- 
able by an Audita Querela, Trin. 15 Car. 1 B. R. 
Rowe and Weeks, | 3 2» 

if A. recover againſt B. Debt or Damages, Antient 
and Elegit is granted to the Sheriff to extend the Demeſn- 
Moiety of his Land, which is ancient Demeſne, Lands ex- 


| although it be admitted that this is not extendi- ended. 
ble, yet B. may not avoid this by Entry, without 


Audita Querela, becauſe the Sheriff had a War- Audita 
rant to deliver the Moiety of half his Land, and Querela. 
this was his Land, Ergo not void. Hob. p.—Cox 


and Barnaby. 


See farther of Audita Quere las, Statute-Mer- 
chants, Cc. Inſtit. Legalis 136, 137, 530. 1 Salk. 
92, 93, 101, 105, 264. Cumberb. 14, 214, 3253 


| 326, 328. . | 


274 The Office and Duty of Sheriff, be. 
CHAP. XIX. 


Of Elegits, and the Sheriffs Duty therein, and of 
the Returns thereof. The Difference of it, as y 
Lands and Goods, how to be managed by the Shz. 
riff that it may be well executed, and what Things 
may be executed or not. Of the Inquifition. Re. 
zurns of Elegit, how to be made. Where a ney 
| Elegit ſhall be had or not. Of Extent by the 
' Bailiff of a Liberty. The Sheriff*s Office about 
Execution for the King's Debt; of Stat. Mer- 
chant, Staple, Recognizance » The Difference 
the Returns. Returns of Scire facias. The She- 
riff's Demeanor as to Outlawries, and Capias 
Utlagatum, and the Returns. ie 


; of Elegits, &c. 


The Na- L' Legit is a judicial Writ given by the Statute 
2 V. 2. c. 18. either upon a Recovery for Debt 
2 Tauds Or Damage, or upon a Recognizance in any 
or Goods Court. By this Writ the Sheriff ſhall deliver to 
the Plaintiff, Omnia catalla debitoris (exceptis Bobus 
& afris Carruce) & medietatem terrarum, and this 
muſt be done by Inqueſt taken by the Sheriff 
for the Valuation of the Goods and Lands ought 
to be firſt found by the Inquiſition of a Jury. 
Va. . 18. gives the Elegit, ſo that in Elegit the 
Sheriff may take in Execution the Moiety of the 
Land of the Coniſor, &c. and all his Goods and 
and Chattels, (except as aforeſaid) and was to 
deliver them to the Coniſee, or he who recovers, 
upon a reaſonable Extent or Price, until the Debt 
be ſatisfied, and the Sheriff ſhall deliver him the 
Seiſin of the Land, and he is called Tenant by E- 
legit, and ſhall do no Waſte. 3 Co. 12. 4 Rep. 47. 
Dar. 1233s © > | 


93 192... Bf. Elogits. wy 275 


The Elegit as to Goods, is in effe& but 2 Tieri As to 
fac? ; and therefore if there be no Lands, and Goods. 
Execution be upon Goods, and they are not ſuf- 
ficient, he may have a Capias; ; aliter if Lands be 
extended. 

One prayed to have an Elegit, and the Sheriff re- 1 N- 
turn'd he had no Lands, and he prayed a Capias, obs the 
but the Court granted it not ; the Cauſe is, i 
Entry in the Roll is, that he bath choſen the Exe- a Capias. 
cution of the Moiety of the Lands which he muſt 
ſtand to, 30 Ed. 3. But the Law now is not fo, 
for if the Sheriff return Nihil, the Party may have 
a Capi ac. Hob. 57. 

Elegit, how to be managed by the Sheriff, that & 
ſo it may be well n and what Things may 
be executed or not. "Bus 

As to what Things may be extended or not, 
you muſt know. 

All the Goods and Chattels, in which are inclu- Leaſesfor 
ded Leaſes for Years, ſhall be extended, (except Years, 
Oxen and Beaſts of the Plow) the Moiety of the 
Lands. Vide infra, how it ſhall be done. 

A Rent-ſeck, where there is not any Reverſion A Rent- 


1 cannot be delivered t liberam Tenementum. Cro. ſeek. 
* Elix. 656. Walſbal and Heath. 
7 Annuity Certain is extendible by Elegit. Cro. Atinuity, 


it Fac. 78. Jork and Twine, 
Lands in Ancient Demeſne may be delivered Ancient 
in Execution by the Sheriff by force of an Elegi: Demeſne. 
out of the King s Court, for the Land it ſelf was 
never put in Plea directly in the King's Court. Vide the 
5 Rep. Alden's Cale, Hs. uf Cox and Barneby. Million- 
Dal. 532. a 
If the Lands deſcend to an Enfant, the Sheriff Infant. 
ſhall ceaſe to extend. 
Neither are entailed Lands in the Hands of an Entailed 
Heir extendible upon an Elegit or Statute. Dalt. Lands. 
$32, Cro. Jac. 85. 


1 „ 
1 
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As to the Inquiſition, 
Inquiſi- Note, If the Inquiſition in Elegie be void in 
tion void any Part, it is void in the Whole, and the Whole 
Oey | a muſt be quaſh'd ; and not uoad that only; fo if 
in the more than a Moiety be delivered on the Elegit 
| Whole. is is void for the Whole. 2 Keb. 582, Harris's Caſe, 
- _Siderfin p. 91. Berry and Wheeler. 
| Quaſhing It was moved in the ſaid Caſe of Harris to 
Elegit. "path an Inquiſition of Elegit upon Judgment in 
B. R. becauſe it appears not in what County the 
Lands extended were ; but Monmouth being in the 
Margent, and directed to the Sheriff there, and 
the Return made by him, it ſhall be intended in 
Monmouth. 2 Keb. 5 2 
The Jury Upon a Writ of Extendi facias upon a Statute, 
. If the Sheriff impanel > Jarys and they deliver 
dic in the Verdict to the Sheriff in Writing, they may 
Subſtance, after make it more formal, but cannot alter it in 
Subſtance; for it is a compleat Verdict by Deli 
very of it to the Sheriff. 2 Roll. Abridgment 712. 
ee. 
Elegit vi- Elegit recites the Judgment, quod Elegit execu- 
tious = tionem of the Goods, and of a Moiety of the 
ora mit Lands; and the Writ was, Ideo tibi pracipimus 
| guod bona catalla of the Defendants, que ha- 
buit die judicii predifti redditi deliberari fac, 
omitting theſe Words, & medietatem terrarum & 
tenementorum præditi, tenend' the ſaid Goods and 
Moiety of the Lands, Quduſque debitum levetur, 
by Virtue whereof the Sheriff delivered the 
Moiety in Execution. Per Cur, This ſhall not 
Amend-. be amended, and he ought to have a new Ele- 
ment. git; becauſe the Inquiſition was taken without 
| je Warrant, the. Sheriff having no Warrant to 
extend thoſe Lands, Cro. Car. 162. I and 


Riches. 
T 6 


r 


of a Common Extent. Id. ib. COME ET» oe 1 
Two Perſons. recovered ſeverally againſt one Diverſity. 


firſt an Elegit, and had the Moiety of the Land git, the 


Court. Per Car, He ſhall deliver but the Moiety en a 


Two Inquiſitions taken at ſeveral Days by ſe- Two In- 
vera] Juries upon one Statute-Merchant, were Wiſitions - 
adjudged naught; one was taken of the Land, Stat xf, 
and the other for the Lands and Goods. 1 Brownl. hunt. * 
38. ST [ 
Leſſee had a Leaſe of the Value of 1095 J and The She- 
after the Teſte of the Elegit, and before the She- riff not to 
riff had executed the Elegit, aſſigns his Term to dhe less 


one, who aſſigns it over to the Plaintiff in the at ano- 


| FStire fac; and afterwards the Sheriff executes ther Va- 
| the Elegit, and delivers the Leaſe to the Plaintiff, lue than 


Tenend', Cc. for the Satisfaction of the Debt, 2 y 


| which came but to 43 J. 6 5. 8 d. Per Cur. The 
| Kheriff could not deliver the Leaſe at another 


Value than what the Jury had found it at. And 
the Sale made by the Sheriff is as ſtrong as if it Sale by 
had been made in open Market, and all the Goods the She- 


| and Chattels are-bound after the Teſte of the Ele- — wh 


git, and cannot be fold by the Owner after.;, open 
1 Brounl. 38. Connyers and Brandling. Market. 
Upon Elegit there needs no Liberate. Aliter 


In every Elegit the Sheriff muſt return and ſet The She- 


cout the Moieties diſtinctly, unleſs they be Tenants riff to ſer 


in Common; and in that Caſe he muſt return the the Moie- 
ſpecial Matter. 1 HBrounl. 38. See Cumb. 217 a 
On Inquiſition of a Leaſe which is but a Chat- 2 he : 


| tel, the Sheriff may ſell it as Goods; but if hep. of 


extends it, there ſhall be no other Benefit than as à Leaſe, 
: and the 


in Debt: He who had the firſt Judgment ſued on 


delivered in Execution; after the other ſued the Sheriff 
Elegit, and the Sheriff prayed the Advice of the can only 


LEN | g Oiet y 
3 of the Moiety left. 
13 of 


| 


| . 
| 
[ 


1 
1 
| 


| 
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of that Moiety which he had at the Time of the 

Writ awarded. Cro. Ell. 482. Huitt and Cogan. 
_ Jud Deb 

| . H. ac none ge two u gments i in De t to 

ee A. upon Bond, and was bound to F. in a Bond 

ane Date before the Judgments, F. aſſigns his 


Land ex- Debt co the King. A. takes out Execution upon 
tended b 


them. one Moiety of H. s Lands, by the other the other 


| Moiety: Then Proceſs iſſued out of the Exchequer 
for the Debt aſſi igned to the King. Per Cur It 
was reſolved. 
I. This Subje&'s Title is prior to the King's, and 
the King is bound by the Statute of 33 H. 8. 
2. Paſch. 13 Fac. B. C. Rot. 121. Crook's Cale, 
adjudged. The two Extents are well executed; 
becauſe both Judgments are in one and the ſame 
Term, and no Priority between them. Hardr. 7 
23. Attorney General verſus Andrews. 
Agual Actual Poſſeſſion ought not to be delivered on 
Poſſeſſi- Elegit, the Sheriff ought only to deliver, Seizure to 
on not to enable the Plaintiff to maintain an Zjettment, and 
be 1 the Tenant may plead on the Eje&ment, elſe the 
Hy Tenant would be turned out unheard, and be 
ooly to Remedileſs; yet if actual Poſſeflion 'be delivered; 
enable an it is Remedileſs. 4 Keb. 243. Jefferſon and and 
5 Eject ment. Dawſon. 19 
The In Elegit the Sheriff ought to deliver the Molen 
Moiety by Metes and Bounds, Hutton, PID: 1 
to be de- If the Land be firſt executed upon a Statute 
3 8 and aſterwards an Elegit upon a judgment obtain- 
= ed before the Acknowledging of the Statute come 
Bounds. alſo to the Sheriff, the Moiety of the Land extend- 
\ ed ſhall: be delivered to the Plaintiff upon t the 
Judgment. 1 Brownl.. 38, Freeman's Cale. 
NMote, the Practice of Attornies in not awarding 
, Eegits o on the Roll. bs alt 2 232- 


The 


„ „ 


Y his Judgment, viz. Two Elegits; by one he has 


DR 6c tvil@©vwo oo. x* 


„ b 1D eee 


Lands of the Defendant by twelve Jurors ; but he 


5 85 


returned. 


ch. 1%/ Ok Elegits. 279 
The Return, how t f0 b made. 


11 Tit. What Ihrits need not b returned. See 4 
Co. 65. Salk. 1 318. 


Motions for Sheriffs to return their Writs. Cum- 
berb. 12, 255 141. 


| 1 1 7 N cannot be falfifed i Aﬀeda- | 


vits. Ibid. 2550 


Il a Man ſue an Elegit upon a Recovery, and Cg. $4. 
the Sheriff return, That he made Partition of the — an 
could not deliver the Moiety to the parties accord- 
ing to the Writ, becauſe all the Land was extend- 
ed to another upon a Statute. . He may after have 
2 Ca ſa), for this Return is all one with a Nihil 
returned, . Mich. 31 & 32 Elia. Palmer and 
Anouies. 3 
If one pray an Elegit, and this entred on Re- Record 
cord in Banco, and e out the Writ; and be- removed 
fore the Return of it the Record is removed into Rae, 
the King s Bench, where the Judgment, is affirm-* 
ed within the Year, and after it is affirmed: to te 
Court, that the Sheriff had returned his Writ in 


Banco; yet the Plaintiff may have a Capias, for 
that this Allegation doth not appear to the Court; 


20g now it is impoſſible it can be returned here, 3 
and ſo it is ftronger than if a Nihi had been 

1 . Tri rin. 15 Fac, B. R. R. Andrews. and 
Cope. 


was queried, if upon YT the Sheriff ought Wear I 
to return the Extent; and alſo that he hath deliver- Return. 
ed the Land And per Cur', Elegit needs not to be Fs mh 
hee Of if t he Sheriff by Force of an ore 1 
Elegit delivers to the Party the Molety of che Lands of Return. 


T4 


280 The Office and Duty of Sheriffs, & c. 
of the Defendant, and does not return the Writ; 
if now the Plaintiff will bring Action of Debt de 
Novo, the Defendant may plead in Bar the Ex. 
ecution aforeſaid, though the Writ of Execution 
was not returned. Earl of Leiceſter's Caſe. 1 
Leon. p. 280. Penruddock and Newman. | 
Note, on an Elegit, if the Sheriff deliver more 
| than a. Moiety, the Execution is void. Salk. 563. 
Extentby The Sheriff returns upon Elegit, That the Par- 
theBailiifty had not any Lands, but only within the Liber- 
of a Li- ty of St. Edmundsbury, and that J. S. Bailiff there 
berty- hath the Execution and Return of all Writs, who 
Da 53h enquired and returned an Extent by Inquilition, 
and that the Bailiff delivered the Moiety to the 
Party, and the Plaintiff by Virtue of that Extent 


W Ns TE 
Per Cur. 1. The Bailiff may make ſuch Inquiſi- 
tion by Warrant from the Sheriff 
2. When a Jury by the Inquiſition find the Sei- 
fin and Value of the Land, the Jury ſhall extend 
all the Land; and the Bailiff in a Franchiſe, and 
The She- the Sheriff where there is none, ſhall deliver the 
riff to do- Moieties, and not the Jury. Cro. Car. 317. Spar- 
liver the row and Matterſo cr. 
er On an Elegit, averring no Goods were ſeized, 
the Jury. it bath been held no Scire facias lieth; but upon 
Bo a Feri fac bare Seizure is an Execution. 2 Keb. 
789, 821. Smith and Mildmay. i 
Return It was ſound by Inquiſition on Elegit, that the 
where Defendant was ſeized of the Moiety of a Meſſuage 
there are and: Lands for Life, and other Lands in the Right 
3 0 of his Wife; the Sheriff returns, Quod virtute 
to be in brevis, Oc. deliberari feci medietatem omnium Pra- 
Seyeralty miſſorum, videlicet, medietatem medietatis unius 
meſſuagii necnon duo pomar necuon unum clau ſum. 
The Elegit was filed; the Return is not good, the 
Sheriff ought to have delivered to him the Moie- 
ty of the Lands jointly, ſo that the Tenant by Ele- 
7 | | | ER | 2 Lit 


with the Jointenants: But by this Delivery in Se- 


| ed with him in Common; if it had been duorum 
| have a new Elegit properly; but the Plaintiff ſhall New Pl. 
| new one at his Peril. Latch. Rep. 77. Score 

tiff put the Coniſee in Poſſeſſion of Parcel of an 8 the 


Houſe and Lands, and ſuffered the Coniſor to con- 
| of the Coniſor kept the Poſſeſſion of the Whole, 


Land was formerly extended by the old Sheriff, be- where it 


ch. 19. Of Elegits. 28 1 
git may be Tenant in Commoy of a fourth Part | 


veralty he had in Effect but the eighth Part; for 
the other Jointenant may occupy the Land deliver- 


pomariorum, it had been good. And he cannot 


make a Surmiſe that the Sheriff male ſuggeſſit in git. 
the Execution of the Elegit, and then he ſhall have 


1 


P 


oY 983 25 


and Kendale, a 28 1 
An Extent upon a Statute-Merchant. The Plain- Coniſor 


* 


* 1 1 
WW ” 8 
2 . . eus 
n 5 


5 ow 12 
, 4 . : "4 9 „ 
* 4 1 7 


Py 
k : : - | 72 * — * id 4 Lv 
$52 8 As KN g 33 2 34 
N » FM * nn 4 , 37" 4 : : * 
4 FEY , n 84 mo +1 oe hae a ND SIS * A, TX. A n * Py 
U . % _ er Le Pac , *% £ . * 83 ME / 8 * 
1 4 . " 4 * Fi . : * . P 2 f F N 1 Y 1 5 N A <4-2 
rand OO 2 Ne. . : 2 2 8 n e 
r r ² ¼ m ̃¾ ⁵ ͤwʃw²;rk . LZ = 
1 — — 1 A 8 9 1 * 9 2 þ 7 pu . ha 89888 * 4 4% 
ES EASE Ko a, - _— . CF; : * 


0 


tinue in the reſt of the Houſe, by Reaſon where- 22 >. 


and held the Coniſee out. The Coniſee, to the 

Intent he might have a full and perfect Poſſeſſion of 

the Whole, cauſed the Sheriff that he did not re- 

tum the Writ of Extent, on which it is entred on 

the Roll, Quod Vicecomes nihil inde fecit nec miſit an Alas 
breve; an Alias breve extendi facias may well be extend; 
awarded. And the Sheriff cannot return, that the fac, 
cauſe by the Entry upon the Roll it appears that 2 
no Execution was done; but if the Entry be not, Entry of 
the ſame is an Execution for the Party, though it Return 
be not returned. 2 Leon. 12. u. 20. Coleſhill and an the 

It was ſaid in 1 Reb. 91. That after one Ele- New Ele- 
git returned, they cannot have another Elegit with- git with- 
out Continuances. But per Cur. the Courſe is not out Con- 
to make Continuances in the Roll, but awards ſe- tinuances 
verally. And per Cur. if Nihil be returned, he 

may have a new Elegit; but if an Acre be re- 


turned, he can have no other. 


eva of the Return of an Elegit with In- Return 
qu taken. 2 Sand. 244. Dal 547 — 


\ | 


| 


282 The Office and Duty of Sheriffs, &e, 
Entry be- Sheriff takes Inquiſition upon Elegit, the Plain. 
ac Re-tiff may enter immediately before the Return of 
Pt it, 1 Rol, Abr. 73 8, Liſter and Bromley. 


Precedents. 


Return of Elegit with Inquiſition taken on i; 
1 Vide 2 Sand. 68. . 8 
Upon a The Sheriff returns Nihil as to Goods and Chat. 
Nibil. tels on the firſt Elegit; yet on the ſecond Elegit 1 
Leaſe for Years was taken in Execution, though 
the Suggeſtion for the ſecond Writ was of Land, 
and nothing of Chattels. Mo. 341, Hunger and 

Fry. 1 „ „ 
several The Form of the Return of Elegit. Dalt. 231, 
Returns. 232. 3 EN | | 
: For the ſeveral Forms of the Returns upon ſe. 
veral Elegits, vide New Ret. Breu. from 206 to 
237, and 446, 447. es oat das a 
Return Upon Elegit the Sheriff returned, That he had 
muſt be delivered to the Plaintiff Goods and Chattels of the 
on an In-Defendant's ad valentiam 201. per rationabile pre 
quifition. um, and ſhewed what the Goods were in certain; 
and alſo that he had delivered 20 Acres of Land of 
the Defendants, Qua eſt medietas omnium terrarun 
per ratiouabile extentum; but returned no Inquiſiti- 
on, ſcil. per Sacramentum 12, &c. Per Cur', There 
ought to be Inquiſition, and the Sheriff himſelt 
cannot extend it. Dyer. 100. it 34 
In Conſi- Plaintiff declares where the Defendant had ſeized 
deration Goods of J. S. by. Virtue of an Elegit, ſued by 
he would the Plaintifts and delivered to the Defendant, being 
223 Deputy-Sheriff, he in Conſideration that the Plain- 
py 4 Pro. tiff, at the Requeſt of the Defendant, would pro- 
miſe to ſecute another Elegit, and deliver to the Defendant, 
procure and authorize fome Perſon to receive the Goods 
the Goods promiſeth to procure the Goods to be found by 
ound is the Inquiſition, and to deliver the Goods. to the 
not good. 4 | ; Per- 


” — -A 2 2 


FR. 
ay 


„„ Ok Elegits. | 


perſon authorized. Per Cur' the Promiſe is not 


t was not good, for want of an Inquiſition: And 
* differs from a Fieri fac', ſo that the Defendant js 
2 Treſpaſſor ab initio, and this Promiſe is to make 
good his Tort, and the Sheriff muſt return a Jury 
ndifferently, and this Promiſe engageth him to the 


ſul makes all viciovs, Sir Thomas Jones's Rep. Mor- 


is and Chapman, Carter Rep. | 


party had other Lands in the ſame County, for if it 
| appeared that one takes Part of the Land upon 
pPebivery of the Sheriff, and accepts it, he cannot 
31; aſter take a new Extent; and if he does, it is 


| wholly void, for then the Record is ended, and 


ſe the Attornies of both Parties are out of Court; 


to WW but if ic is found that he came into Court, and 


ME furmiſed that the Party had other Lands in the 
ad ame County, and prayed a new Elegit, he ſhall 
be WF have it; for this is intended the firſt Day of the 
e Extent returned, and then it is Reaſon he may 
0; wave it, and pray a new Extent, for he never 


a :ccepted of the firſt. Mo. 241. Hunger and Fry. 


| 


" Co. Eliz. 310. Meſme Caſe. | | 

. E After a full and perfect Execution had by Extent, bereno 

and returned of Record, there ſhall never be any Re.ex- 

A Re- extent upon any Eviction; but if the Extent be tent or 
inſufficient in Law, there may go out a new Ex- new Ex- 

tent; as Elegit iſſued out againſt G. Eſq; who aten. 

che Time of ſuing the Writ was Baronet, it was 


- 


litt. 290, Oc. 1 

Of Elegit, and the Return, vide Fullwood's 
| Cafe. 4 Rep. Vid. M. . 2. c. 17. 2 Inſt. 39. 
| See alſo Inſtit. Lgalis 62, 63, 222, to 226. 2 


* 


| Salk, 563. 


awful, the Seizing of the Goods by the firſt Ele- 


contrary, and one Part of the Promiſe being unlaw- 


| inſufficient fince the Star. 23 H. 8. cap. 5, Co. 


Where 
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A new Elegit iſſued upon Suggeſtion, that the Where 
ſhall be 
a new 


Elegit, 
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Where Execution all be awarded u 1 Elegit, aud 
how the Sheriff ſhall demean himſelf upon it, and 
' what Lands ſpall be delivered, and the Retuyy. 


More If more than a Moiety be delivered upon the 


than a Elepit, it is void for the Whole. Siderfin P. 91, 


Moiety. Berry and IYheeler. HG . : 

Of the Sheriff's Extent of a Term, vide antes, 
Tit. Fieri fac“. 5 5 

How de- The Sheriff may extend or ſell a Leaſe, and thi; 
livered. Sale ſhall bind the King, becauſe but a Chatte, 
and no Covin in the Caſe. 8 Rep. Sir George 
Fleet uood's Caſe. Judgment in Debt againſt : 
Jointenant for Life, who releaſeth to the other and 
dies. The Plaintiff ſues Elegit; Per Cur. the Re. 
leaſe being his own Act ſhall - not diſcharge his 
Moicty of the Execution, for by the Acceptance of 
the Releaſe he has deprived himſelf of the jus at- 

creſcendi. 7 Rep. 78. Lord Abergavenny's Caſe. 
What A Rent-feck (where there is not any Rediſſeiſin) 
ſhall be cannot be delivered ut liberum tenementum. Cn, 
delivered Ee. p. 656. Walſal and Heath. Annuity cer. 
tain is extendible by Elegit. Cro. Jac. 78. Dorle 

and Twine, F | 
Manor, Where the Sheriff extends a Manor by the 
Name of Acres, Land, Meadow, Wood; no Ad- 
vowſon paſſeth. Owen's Rep. p. 4. Brag and 
Ground- Upon Recovery in C. B. againſt G. the Plaintiff 
ed upon a prays Elegit to the Sheriff of London, where the 
Teftatum. Action was brought, and to the Sheriff of Lan- 
caſter, (as the Courſe is) by Sci fac* directed to 
the Chancellor of the County Palatine, and this E- 
Jegit appears to be grounded upon a Teſtatum, firſt 
made by the Sheriff of London, that G. had nothing 
in London, ubi revera they never made ſuch Re- 
turn, and upon this the Sheriff returned that — 

a too 
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took a Leaſe of Tithes, which the Sheriff deliver- 
ed to the Plaintiff, as the Goods and Chattels of G. 
ſor the Debt, and that G. had not plura boua, &c. 
Per Cur, no Return being made by the Sheriff of 
London, and it appearing that no Teſtatum was 
ever awarded, it is Error; for the Plaintiff in B. C. Elegit in- 
might have taken his Elegit immediately into Tag 
don and into Lancaſter, yet he hath waved this . 
4% benefit, and grounds his Execution upon a Tefta- any other 
„um, which is falſe, and now G. ſhall be reſtored Counties. 
to his Term again; for the Sale and Delivery of 
| the Leaſe to the Party himſelf on an Elegit is no OnSaleof 
„Sale by Force of the Writ, and it is in Law but pn 
* bare Delivery in Specie, and upon Reverſal ſhall be Term 
nd reſtored in Specie, and doth not alter the Property ſhall be 

abſolutely, but attends the Goodneſs or Illneſs of reſtored 
the Execution. But if the Sale had been to a or not. 
Stranger for 100/. though the Value had been 
1000 J. yet upon Reverſal he ſhall not have the 
Term, but the Money, for it is the Folly of the 
n) bay that he did not pay the Judgment: So 
on Sale by Fi” fac the Term ſhall never be re- 

ſtored, Vide ſupra Cro. Fac. 246. Telv. p. 179. 
„ oodyear and Iuce. Telv. 180. Vide, where there 

ſhall be a Re-extent or no. | 8 

If no Return be upon Elegit, the Party after 5 far 
the Year and Day ſhall have a Sci fa, and after poſt Ar- 
this a new Elegit. Mo. p. 24. u. 83. : num & 
See further of Returns, at the End of Chap, Dien. 
30. 5 | E 
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The Sheriffs Office about Execution for the King, 
SELLS ET eg. 


* z After the Stat. 33 H. 8. c. 39. was mide fy 
* Sons of the King's Debt, the uſual Proceſs to th 
Sheriff at this Day is, | 


5 UOD diligenter per Sacrament. pro borum && 
legalium hominum de balliva tua inquiry, 
cer que & cujuſmodi bona & catalla & cujuſu- 
di pretii idem debitor habuit in difta balliva ty, 
Cc. Et ea omnia capias in manus noſtras ad vale 
tiam debiti præd. & inde Fi. fac. debitum pro, 
Oc. Et fi forte bona & catalla prædicti debitoris at 
ſolution. debiti prædict. non ſufficerent tunc non oni. 
tas propter aliquam Libertatem quin eam ingrediam 
& per ſacrament. prad. proborum, Cc. diligent. is 
_ quiras quas terras & que tenementa & cujujmod, 
Annui valoris idem (debitor) habuit ſeu ſeiſitus fui 
in dicta balliva tua, &c. Et ea omnia & ſinzul, 
in quorum manibus jam exiſtunt extend. fac. & i 
manus noſtras capias, &c. Et capias pred. (debit. 
rum) ita quod habeas corpus pred. (debitoris) ad ja. 
tisfac. nobis de debito prad. 5 


Returns. For the Return of Extents out of the Exchequer, 
vide New Ret. Brev. from p. 50. to 84. idem 20, ce 
&c. e . 2 
If Goods Whereby it appears that if the Goods and Chat : 


TheKing If one extends a Statute-Staple at the Suit of 4 7 
to be pre- the Sheriff extends the Lands, and takes the Good de 


ferred. and ſeizeth them into the Hands of the King, * fe] 
ks doss 
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Joes not make Livery, and after a Writ of Preroga- 


ive of the King iſſues out of the Exchequer, and 
commands the S eriff to levy the King's Debt of B. 
(viz.) 100 J. of the Goods of the Debtor; and if 
te had not ſufficient, then to extend his Lands; and 
chis is delivered to the Sheriff after the firſt Writ of 
Extent, but that was not returned. The Sheriff in 
this Caſe ought to execute the Extent for the King's 


| Debt; becauſe the Property of the Goods and Property 


Lands were not in A. before they were delivered to of the 


him by a Writ of Liberate, and the Goods being e 


| ized into the Hands of the King for the Uſe of the piaintiff 
| Party, were privileged from all other Executions, beforethe 


but that of the King only. 2 Roll. Abr. 158. Dy- Liberate. 


er 67. String fellows Caſe. Hob. 339. 


Where the Officer without any Warrant or Au- Where 
thority ſhall levy any Duty for the King, and ſhall Officer | 


after account for the ſame in the Exchequer, or o- ame. 
| _ 


| therwiſe, pay the ſame to the King's Uſe, there >. le- 
the Officer ſeemeth chargeable but as a Treſpaſſor ; Ged. ig 
but if he ſhall convert the ſame to his own proper Felony. 


Uſe, it is Felony. - | 
If a Man be bound in a Statute-Merchant (and Exccuti- | 


does not pay the Debt at the Day) Execution ſhall us 
te- 


be done thereof in this Manner: The Coniſee mult xfer- 
come to the Mayor or other Officer, before whom chant. 
| the Statute was acknowledged, and pray him to 


certify the ſame into the Chancery, under his Seal, 
&c. and if he will not certify it, then a Writ of 
Certiorari muſt be ſued forth of Chancery, directed 
to the ſaid Officer to certify the Acknowledgment 
of the ſaid Statute into the Petty-Bag Office in 
Chancery, and upon the Certificate a Writ of Ex- 


ecution ; ſcilicit, Firſt, a Capias ſhall go out to the 


| Sheriff againſt: the Body of the Coniſor (/ Laicus 


ft) ; but the Debtor, after he is taken, hath Li- 

berty given him (within a Quarter of a Year) to 

ſell his Lands and Goods to diſcharge his Debts g 
85 Wh An 
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And if he do not agree for his ſaid: Debts within 
the next Quarter, or if he cannot be found, then 
all his Lands and Goods upon Extendi Tt 
ſhall be appraiſed by a Jury, and ſhall be deliver. 
ed to his Creditors by a reaſonable Time, to hold 


the Debtor, if he be taken, ſhall remain in Priſon 
until the Debt and Damages be paid. And thi 
Writ may be returnable into the C. B. or B. R. 
—— Tho? it be within a Franchiſe, the Sheriff is to 
cC.hziſe. execute it himſelf, 
=_ Ik the Sheriff return, That the Debtor is a Clerk, 
Olericus. then an Extent wall go out againſt his Lands and 
Goods only. 
: If the Debtor find Sureties, they ſhall be order. 
Sureties eꝗ in all Things as the Principal; ſcilicer, as to the 
| Arreſt of their Bodies, and Delivery of the Land; 
and Goods. 
Statute Ibe Statute ought to be ſhewed to the Court, 
ſhewed, where the Certiorari is returned. 
The Creditor, out of the Profits of the Lands 
Nate. js to find the Debtor Bread and Water in Priſon, 
Vid. Dalt. e. 199, 1 20, Oe. 


Of Statute-Staple. 2 Salk. 563. 


Staple of A Statute-Staple i is of two Sorts: | 


| two Sorts. 


1. Per Stat. 26 Ed. 3. cap. 9. & f. propriii 
dicitur, and is e before the 
Mayor of the Staple. 

2. Per Stat. 23 A. 6. c. 6. before one of the 
= Chief Juſtices, or before the Mayor and Re- 
corder of London. Dalt. 122. 

= A Statute-Staple muſt be certified in Chancery as 
a Statute-Merchant, and on that Certificate Ex- 
ecution ſhall g 8 preſencly forth lait the Body 

Cl 

4 2 


* 5 r De 
7 F N 4 » 


till the Debt be fully paid; and yet the Body of 
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( Laicus fit,) and Lands and Goods of the Co- 
niſor, returnable into Chancery, in the Petty-Bag 
Office there, and not into B. b. or B. R. as a 
Statute-Merchant. E 
The Sheriff on this ſhall take the Body of the 
Coniſor, and per Sacramentum proborum, c. pre- 
ſently extend, and prize and ſeize into the King's 
Hands his Lands, Goods and Chattels, and ſhall 
certify the Appraiſement into Chancery. 
Upon which the Coniſee ſhall have a Liberate 
to the Sheriff, to deliver thefe Lands and Goods to 
the Value of his Debt; and ſhall not be delivered 
to him by the Sheriff before the Liberate. Dalt. 
rags ns 7 1 | 


Of Returns on Statute-Merchant, Staple and Re- 
cognizance ; and the Sheriff *'s Demeanour in the 
Executions, 1 


Before T ſpeak of the Returns, it will be need- 
ful to conſider the Writs themſelves, and the diffe- 
rent Forms of them, for they are the Sheriff's Di- 
rections. Jo | 


| EY | 
The Writ of Execution upon a Statute-Merchant Statute- 


is for Lands and Goods thus: 


UO D Vic omnia bona & | catalla terras & 
tenementa que fuerunt prædicti (le Contfor) 
fine dilatione Liberari faceret per rationabile pretium 
O extentum tenend ut liberum tenementum, &c. 


F 


And he js not commanded to do it per Sacramem 


Fm proborum, Oc. e | 


4 


g 
N * 1 . 
U e 
i 
[ 4 
1 


er- 


chant. 
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But the Writ of Execution upon a Statute-$t,. 
ple, and upon a Recognizance in the Nature of l 
(on 23 H. 8.) is, tt 

 UOD Vic omnia terras & catalla per Sacra. 
Q mentum proborum & legalium hominum de bal. 
liva ſua per quos, &c. juxta verum valorem dil. 
gent” ertendi & appretiari faceret & in manum 10. 
ſtram ſeiſiri faceret ut ea præfato (le Coniſee) quouſ. 
que ſibi de ſumma prædicta ſatigfactus fuerit, lil. 
rari faciamus, Cc. Et qualiter, . 85 


Effect of So that as ye may obſerve by theſe Forms, h 
theſe Force of the Writ on the Statute-Merchant, the 
Writs: Sheriff may deliver the Lands and Goods preſent 
upon the Extent to the Party. But by the Writ 
Staple-Statute, or Recognizance, in the Nature of 
it, he is to extend the Lands and Goods, and to 
ſeize them into the Hands of the King; but not to 
dieliver them to the Party without a Liberate. 
Diffe- The Proceedings in a Statute-Merchant, is a (a. 
| rence be- pias, and if the Sheriff thereupon return a Cepi 
PE ed. Corpus, then he ſhall remain in Priſon a Quarter of 
ings in a à Year, within which Time he may ſell his Good 
Statute- and Lands to pay his Debts, and this by the exprel 
Merchant, Words of the Statute of 15 H. 7. c. 16. but if the 
and Sta- Sheriff return Non eſt inventus, Execution fall be 
e ka. granted of his Lands and Gods. 
2 Y But in a Statute-Staple and Recognizance, the 
Staple firſt Procels is to take his Body, Lands and Goods 
ſpeedier all in one Writ;' for this is by the expreſs Words of 
Remedy. the Statute, and is a more ſpeedy Remedy than the 
Statute-Merchant, Ef: od 


Now ” 


ow 


ch. 19.1 St Returns of Exteſtt, 


| Dyer 299. 
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Now on a Statute-Staple and Recognizance, the © 

oniſor 
Writ of Execution upon Return of the Coniſor de 
dead, is to extend the Lands necnon catalla, 
which were of the Coniſor at the Time of his 
Death: And this is the conſtant Courſe, as appears 
by Records of Extents which are in the Rolls, 

On Extent of a Statute-Merchant the Sheriff Non eft 
returns, That the Body cannot be found, and that iv,Ut¼.,; . 
he had extended the Lands, and delivered them to 
the Plaintiff. Reg. 146. | 

The Sheriff may return Non eſt inventus, nec 
habet bona nec terras ; the Sheriff returned the Co- 
niſor mortuus. Dyer 299. | 

Upon Extent of a Statute-Merchant or Staple, Clericus, 
the Sheriff may return, That the Debtor is Clerk. 

If he return Tarde, or Mandavi ballivo Libertatis, Tard. 
he ſhall be puniſhed. | 

Lands in ancient Demeſne ſhall be avs in Exe- Ancient 
cution on a Statute ; but not Copyhold Lands, Pemeſne 
4 Rep. 67. 5 Rep. 105. | Lands. 

Where the Debt of the Coniſor ann, in the Fee-ſim- 


| Return, there of Neceſſity his Seiſin muſt be ple. 


found to be of an Eſtate in  Fee-limple only. 


Execution upon Recognizance per Stat. 32 H. 8.Recogni- 
c. 6. bath the TINT of a N | zance 


Retorn Liberate poſt Extent' Ge ſuper Oblig* 
Statut' Stapule, 


Irtute, &c. Liberavi infranominat B. S. mane- 

ria terras & tenementa infraſcript habend' fi- 
bi & aſſignat ſuis ut liberum tenementum ſuum 
1 fibi de debito infraſcripi una cum damnis 
mifis & expenſis ſuis plenarie fuerit ſati fact 
prout, &c. Vide Dalt. 261. New Ret. Brev. 338. 


U 2 Retorn? 
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Retorn* de Extent ſuper Recogi vel Stat. 


\ T Irtute iſtius brevis mihi direfP cepi corpus infra- 


nominate? W. W. cujus quidem corpus ad diem 


& locum infracontent” paratum habeo prout interius 
mihi præcipitur. | 2 855 


Refid' Executionis iſtius brevis patet in quadan 


Inquiſitione huic brevi annex. 


A. B. Armig Vic 

War. E. indentat capt” apud C. in Com'' 

8 pred. 12 die Jan. Anno, & c. coram A. B. 

Armig Vic Com pradift Virtute brevis Dom Re. 

gis mihi direc; & huic Inquiſition annex per Sa- 
cramentum T. B. &c. (Et { 

per Sacramentum ſuum quod W. W. in brevi pred 

nominat' die Recogu debit” in eodem brevi ſpec” fuit 

| feifitus in dominico ſuo ut de feodo de & in mane- 

rio de A. in Com præd clar annui valoris in omni- 


bus exitibus ultra repriſas tool. Et ulterius Jura- 


tores prædictè ſuper Sacramentum ſuum pradit 
dicunt quod præd W. W. die recogn debit” prad 
* ſeu unquam poſtea nulla habust bona ſeu catalla, 
neque al five plura terr* five tenementa in Com 
præd ad ecorum notitiam quod extend appretiari 
aut in manus dict“ Dom Reg capi aut ſeiſir poſſint 
Que quidem manerium ter & tenementa preditt 
cum pertinent” ego præfat Vic die caption hujus In- 
Juiſition cepi in manus dict Dom Reg per Ex- 
tent præd. In cujus rei teſtimonium tam ego Pre 
fat Vic quam Jurat præd buic Inquiſition fi- 
gilla noſtra alternatim appoſuimus die anno & loco 
oo 
A. B. Amig' Vic. 


Extent 


XII.) qui dicunt ſu- 


Mercatoribus, W. 2. cap. 39. 


Brotuni. 38. $122 


before. Dalt, 125. 
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Extent on a Statute-· Merchant iſſued out againſt Return 
R. the Coniſor; the Sheriff returned, That the inſuffci. 
Coniſor was poſſeſſed of divers Goods, and ſeiſed ent. 
of Lands, which he delivered to the Coniſee, and 
that the Coniſee accepted of the Land; and be- 
cauſe the Sheriff did not return, That he had not NVallz alia 


any other Lands, Goods or Chattels; it was ad- Terr, c 


judged inſufficient, and a new Writ awarded; tho? 
ſome held it was well enough in the Caſe of a Co- 
niſor, but not in the Caſe of a Purchaſer. 
1 Brownl. 37. Fletcher and Robinſon. 

„ OM he 3-60 | | | 


Note, If the Coniſor be returned dead, Execu- If theCo- 
tion ſhall be granted againſt his Executor, niſor be 
without Scire fac to have Execution of his dead, how 
Goods ; ſo againſt the Heir and Tertenants agent 
PORTA 3 e 3 on to be. 
of his Lands without a Scire fac: Quare. 


— * * 


15 H. 7. 16. l. 2 R. 3. 8.6, 


If the Sheriff do not return the Capias, or re- Puniſh- 

turn Tarde, or that he directed it to a Bailift of a ment of 
Franchiſe, he ſhall be puniſhed, and yield Damages Sheriff. 
to the Party grieved, according to the Statute of de 


Two Inquiſitions taken at ſeveral Days by ſe- Tuo In- 

veral Juries upon one Statute- Merchant, were quiſitions 

adjudged naught : One was taken of the Lands, upon ane 

and the other for the Lands and Goods. 1 Statute. 
„F 


If another had theſe Lands in Execution by Ele- If the 


git, or is in by Diſcent; in ſuch Caſes the Sheriff Lands be 


hall return the ſpecial, Matter, i. e. in the firſt in Execu- 
Caſe, that he hath extended the Land of the De- n. 
fendant : But he cannot deliver the ſame to the 


Plaintiff, - for that another had the ſame in Extent 


Y 3 =: 
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Gather- The Sherift having an Extent upon a Statute, 
ing the may gather the Goods all into one Plase to be 
Goods. viewed and appraiſed by the Jurors, and he i; 
not a Treſpaſſer. Mo. 1 e General ver- 
ſus Crocker. 


As to what 1 Ec. ſhall be extended upon 
Statutes, Cc. it does not properly belong to this 
Treatiſe which hath a Reſpect only to the O 
of Sheriff; but ſee Dalt. ch. . 


Seine fat Note, If Lands delivered in ; Exdoution (on 2 
and new Statute-Merchant, Staple or Recognizance, or 
Writ of upon Recovery of Debt and Damages) are lay- 
where, fully recovered or evicted out of the Poſſeſſion 
of the Coniſee, before his Debt and Damages be 
ſatisfied, he ſhall have Scire fac*, ec. and upon 
this a new Writ of Execution or Re-extent to 
levy the Reſidue, per Stat. 32 H. 8. cap. 1. 1 Inf. 
289, 290. 5 Rep. 1 5 


By whom. Note alſo, It is a Queſtion i in 2 Ron 270, 
King James ee the Mayor, Bailiffs and 
Burgeſſes of Berwick, and granted to them the 
Execution and Return of all Writs; Whether an 
Extendi facias ſhall be executed by them, or by 

the Sheriff of Northumberlandes 
Berwick, Some ſaid, | Berwick is N which appears 
by the Act of Parliament which: confirms the 
Letters Patents, and alſo _ ſend qr to 

a Parliament. 18 
Others ſaid, It is n of Sued and 2 She 
riffwick. An Obligation there ſhall not be tried in 
England; and it is not in the County 1 e 
ber land, nor Part of it. 


By Siderfin P. 382. our hows are wot. current | 
there: gut yet in FOR and a 3 Cale, Local 


Breach 


zpainſt his Executors, & Haredes terrarum, &c. 


h. 16. Ot Returns on Sciro f.. 25 


Breach of Covenant at Berwick tried at Bel- | 
ford in Cumberland. 2 Brownl. 270. 2 H. 7. 31, 
26 H. 23. . 2 


For Execution upon a Recognizance, vid. Dal- Recogni- 
ton of Sheriffs, Ch. 27. 3 | zance. 


Returns on Scire facias. 


Scare: facias is a Writ Tudicial, directed to the 
Sheriff, &c. and is uſually to warn a Man to 
come and ſhew Cauſe to the Court, &c. why 
Execution of a Judgment ſhall not be done. But 
this Writ ſhall not be granted before the Year 
and Day paſt, after Judgment given. Dalt. 161. 


Coniſor in a Recogniſance dies, Scire fac goes Return 
| | not agree- 
Sheriff returns, That he had no Executor; & the 2 


Sir? fect W. H. filio & haredi prædict. M. (le Co- 

ziſor,) This Return agrees not with the Writ, 

yet it may be good. 3 Rep. 15. Sir William Her- 

bert's Caſe. 1 VN 3 
Seire fac on a Recognizance in Chancery againſt Sr Reco, 
C. who was returned dead, then a ſecond Scire in Cane. 
fac iſſued againſt the Heir of C. and againſt the Te- 

nants of the Lands of C. which he had tempore Re- 
cognitionis vel poſtea. The Sheriff returned C. Ter- 

tenant, and omitted to return any Thing againſt 

the Heir. This is a Non- return of the Sheriff, and 

not a Miſreturn, and is not aided by any of the 

Statutes of 32 H. 8. or 18 Eliz. or 21 Fac. of | 
Jeofail. It is Error: The Tertenant without the The Heir 
Heir ought not to be charged; therefore the muſt be 


Heir ought to be ſummoned, for the Heir may ſummon- 


have a Releaſe to plead, or other Matter to bar<4 a well 
the Execution. Alſo if the Heir be within Age, nant n 
the Paro! ſhall demur, and the Tertenant ſhall Recogni- 
have Advantage thereof: And a new Scire fac'zance. 
iſſued ad Informand* Curiam ; and the Return was, 

Kern r V4 That 


| 
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That he had not any Lands in his Bailiwick 
that deſcended to his Heir, nor any Heir within 
his Bailiwick, and "3g enough ; though. it had 
been better, if he had returned 'who was Heir, 
and that he was warned, or that there was not 
any Heir in the ſaid County. Cro. Car. 295. Eyres 
and Taunton, 
Words The Writ commands the Sheriff to give Notice 
of the to the Tenants of the Land in Fee-ſimple, and the 
Writ 10! Sheriff returns not, That thoſe which he had not 
an wered 
in the Re- returned were Tenants of the Land in Fee-ſimple, 
turn. and fo the Words of the Writ are not anſwered, 
1 Browal. Rep. 145, 146. 
So many The Sheriff may return 24 Tertenants of the 
Tenants: Whole, and every Tenant may plead in diſcharge 
ol himſelf; or he may return, That each is Ter- 
tenant of ſo many Acres. 2 Keb. 601. Henſhaw's 
THe 
Conifor Scire fac” to Parr Execution on a Recognizance 
returned The Sheriff returns the Coniſor dead; other Scire 
dead. fac Iſſues againſt the Tertenants of the Conilon 
on which the Sheriff returns a Scire fect to V. and 
R. Tenants; and further, that there was no Heir 
nor any other Tenants, quibus Scire fac poterit, 
la forme. 1 Keb. 621. 2 Sanders 6. Jefferſon 
and Moreton, 
Nullus he- Scire facias W's the Heir and Tertenants, 
res. the Sheriff returns no Heir, and the Terte- 


8 appear, & la form. "2 Sanders.  Fefferſor' 
Caſe 


Tenents Scire facias to Tettenants, the Sheriff returns 
— they are Summoned, ta forme. 2 Sanders 6, 8, 


232. 
Scive fas Scire fac ad audiend Errores muſt be delivered 


alaudiend to the Sheriff. 1 Roll, Rep. 3 29. Sir Thomas Mid- 
Re TOR OO 


If 


fees 


5 


Ch. 19. Returns on Scire fac“. 297 
If a Special Scire facias do iſſue forth, a Nihil Special 
znnot be returned upon it, for Nihil is a general Scire fac 
Return, and the Writ is Special. Pract. Reg. tit. has | 
The Return of the ſecond Scire fac” ought to Ret. of the 
bear Date on the Return of the firſt Sire fac. 1 
Return de Scire fac. N n 


Tlrtute iſtius brevis mihi direct“ per A. B. & 

C. D. probos & legales homines de Balliva 
mea Scire fec infranominat J. S. qd. fit cor am Fu- 
ficiariis Domini Regis (if it be in the Common 
Pleas) vel coram Domino Rege (if in the King's 
Bench) vel coram Baronibus Domini Regis (if in 
the Exchequer) ad diem & locum infraſcript. ad 
oftend.” & proponend. fi quid pro ſe habeat vel dicere 
ſciat quare, &c. (according to the Matter contained 
in the Writ) prout mihi interius præcipitur. 


| Infranominat. A. B. nihil habet in Balliva mea 


per quod ei Scir facere poſſum, neque eſt inventus in 
eadem (if the Return be in Chancery) — d' 


fit coram Domino Rege in Cancellaria. 
Two Nibils returned countervail a Scire 


To Scire fac ſur Recogniſans, Sheriff returns 
that the Defendant is dead. 2 Sanders. 0 
Scire fac. Vid. Tertenants, the Sheriff returns 
they are Summoned. 2 Sanders 8. — 
For the ſeveral Returns on Scire facias, vide 
New Ret, Brev. from 283. to 396. & 470. 


% — 
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The Sheriff 's Demands, and Office, as to Outlaw. 
ries and Capias Utlagatum, and Return. 


TheMan- .He which is ſued in a Perſonal Addon, if he 
ner of ſu- do not appear on the Mean Proceſs, then the 


ned Exigent is directed to the Sheriff to call and pro- 


18 
2 another, to anſwer to the Law; and when yy. 
on the Exigent the Sheriff returns quod non com. 
paruit, upon his Return the Plaintiff ſhall have 
a Cap. Utlagatum againſt the Defendant ; but if the 
Defendant appear upon the Exigent, he ſhall have 
—-._-; - 2 Sppeſedenr e | 
Return Where upon the Exigent the Sheriff returneth 
reddidit ſe. p ,adidit ſe, he muſt have the Body in Court at 
the Day of the Return of the Writ, except the 

Party be ſick. 3 i aa 
Coroners The Sheriff may return the Coroners were 
abſent. © ag i Tr nr or wi 

A... het y Sf 
As for the Forms of theſe Returns, vid. Dal. 

cap. 59. and New Ret. Brev. from 237. to 245. 

Bailiff A Capias Utlagatum is a Non omittas in it {elf 
_ can and therefore the Bailiff of a Liberty cannot 
not exe- Execute a Cap. Utlagat. and if the Paity be in 
cute it, the Hands of the Bailiff, the Sheriff may take 
Sheriff If a Capias Utlagatum iſſues to the Sheriff to 
Ke Party take the Party, and to enquire what Lands and 
out of © Tenements he had; the Sheriff finds by Inqui 
Poſſeſ. ſition that he is ſciſed of many Lands, and con- 
ſion. tinues Poſſeſſion in them; he cannot put tix 
Party out of Poſſeſſion by Force of that. Winch. 


- 


2 An Outlawry returned in London in theſe 
ſtings in Words: Ad Huſting. tentum in Guildhall Civitati 
London. London tali die A. B. exactus fuit & non compa- 
* f : jo N ö * ; 7 f ruit: 


claim him in five County-Court Days, one after 


e. 


ch. 1. Ok Outlawries, G. | 299 
nit: This is no good Return, becauſe there are 

two Huſtings in London, one is de Communibus 
placitis, and the other is de Placitis Terræ; in ſuch 

Caſe the Return muſt be apud Huſting de Commu- 

nibus Placitis. 

The City of Norwich is within the County of Raw 
Norfolk. Alſo it is a County in it ſelf, which may where the 
hold Plea.” And therefore if a Return be made City is 
in theſe Words, Ad Com” tentum apud Norvicum 2 
in Com. Norfolc. This is not good, for that it * 
may have two Intendments, ( ſcilicet ) that the 
County which was held there was for the City, 
or for the County of Norfolk : But if the Return 
be in theſe Words, Ad Comitatum Norfolc tentum 
and Norwicum in Comit. Norfolc. it is good, for 
now it cannot be intended, but only that their 
County was held for the County of Norfolk. 11 
H. 7. 10. 6. 

In a Cap. Utlagat. the Sheriff returned, that Prote&i- 
the Party who was arreſted had a protection on re- 
fom a Peer of Parliament, it is ill; and Day turned. 
was given to the Sheriff to amend his Return. 

Winch p. 24. ̃ 

Proclamation was directed to the" Sheriff of Proela- 

Cheſhire againſt J. H. and the Writ was returned, mation 
Tali die ad Comit. meum tent* en le Shirehall, &c. returned. 
Proclamationem fect ac eod. die ad General Seſſion”, 
&c. Proclamationem feci ; and this Matter was 
pleaded in Avoidance of the Outlawry to reverſe 
It, becauſe the Proclamations were made one Day, 
and the Writ was'tribus ſpecialibus diebus, &c. 

Per Curiam, It is an ill Return, and the She- 
if was amerced for it. Go/dsborough 111. 

By the Cuſtom of London the Writ was directed London. 
to the Sheriff of London, and not to the Coro- 
ner (who i is Mayor) 

| 


LPS. 


| 
| 
| 


OutlaW- B. R. is generally made without ſaying per jug; 

ve” cium Coronat. 2 RolPs Abr. 806. Sv A 

Error, Error to reverſe an Outlawry in the County of 
| Lancaſter, for that the Sherift returned quod ad 


Com. Lancaſtriæ tent. ibid. where it ſhould have 


been ad Com: Lancaſtria tent. apud Lancaſter, or 
at ſome other Place certain, and it was reverſed. 
n neat og or 
Return The Exigent was returned, ad Com. tent, apud 
Exigent. caſtrum de Exon primo exactus fuit, &c. and be- 
cauſe it was not ſet down in what County, it was 
Reverſal. held to be erroneous. One was returned Outlawed, 
and for that it did not appear that it was per 
judicium Coronatorum, it was reverſed, and that 
without any. Writ, of Error. OO 


| TheForm N 1rtute iſtius brevis mi hi direct. cepi corpus A. B. 
of Re infranominat. cujus corpus coram Juſticiariis 
turns. infraſcript. ad diem & Locum infracontent. parat, 

Vid. cap. I. habeo prout interius mihi pracipitur, reſiduum vero 
E xecutionis iſtius brevis patet in quadam inquiſi- 


* 


tione huic brevi annex. + | 

So on non eſt inventus, refiduum vero, Wo. 

Inquifitio Indentat. capt. apud, &c. Qui dicunt 
ſjuper Sacramentum ſuum qd. J. S. in ditto brev. no- 
minat. nulla Bona neque Catalla Terr. five Tenemen- 
ta habuit aut tenuit in Com. pred. die Jovis prox. 
poſt feſtum Sanct. B. Martyr. Anno Regii Domini 
Regis nunc tertio in ditto brevi ſpecificat. nec unquan 
poſtea, que in manus ditti Domino Regis capi ac 
ſeifiri poſſunt ad notitiam Juratorum prædict. In cu- 
Jus rei Teſtimonium tam figillum Com. pred. quam 


Furatorum pred. huic Inquiſitioni Indentat. ſunt ap- 


penſa dat. die anno & loco ſupradid. 

Other Returns in Capias Utlagat. Vide Dalton, 

215. cap. 54. New Ret. Breu. 160, 161, &c. 
oa 
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Return The Return of the Outlawry out of London in 


Ch. tg: Ok Outlawries, GC 3067 


Retorna de Exigent, vid. Dalt. 236. New Ret. 
Brev. 238, &c. 1 neee | | 

The >a is, Ideo W Coronator', &c. 
Inſt. 288. . Wk ot 
f = Profits of Lands of the Perſon outlawed in 
Perſonal” Actions, the Sheriff may ſeiſe without 
any Office, and alſo the Goods. 

And Note, By a Statute made 4 & 5 W. & M4@ 5 
| cap. 18. Tis enacted, That no Perſon outlawed in W- M. 
B, R. for any Matter, Cauſe or Thing (Treaſon 83 
d and Felony only excepted) ſhall be compelled to 8 
„come into, or appear in Perſon in the ſaid Court, Ec. 
Is to reverſe ſuch Outlawry ; but may appear by At- 
h IM torney, and reverſe the ſame, without Bail in ll 
r Caſes, except where ſpecial Bail ſhall be ordered 
t by the ſaid Court. „ 

So that a Perſon outlawed (except as aſoreſaid) 

may now appear by Attorney, and then ſome Friend, 
„or his ſaid Attorney muſt undertake to pay the 
Fe and his Fees, and then the Outlawry may be 
o reverſed : But tis held, That this Act does not Reſeue 
) WW extend to a Reſcue returned, Cc. Vide Cap. return d. 
d Prox. : * | 


| 
[ 
| 
' 
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CHAP. XX. 


Where and in what Caſes Action lies againſt a She. 
. riff for a Reſcous, and what Action. Di verſi 
between Mean Proceſs and Execution: Where 1j, 
Sheriff makes himſelf chargeable by his Retum 


Where and what Remedy againſt the Reſcouſet 


buy Action or Indiftment. Of Return of Reſcoy, 
What is good or not. Of Laying the Action, an 
how to declare. Of Reſcous and Pleadings in i; 
The Venue in this Action. e 


Of Reſcous. 


Where and in what Caſes Action lies againſt th 
Sheriff for a Reſcous, or not. 


If in the x in the Arreſting the Party is reſcued, be it 
Arreft- I on Execution or Mean Proceſs, no Action 
ing. for this lies againſt the Sheriff: And if the Pri 
If in ſoner be arreſted on Mean Proceſs, and as he i 
bringing bringing to the Gaol he is reſcued, no Action 
to Gaol lies againſt the Sheriff, for the Sheriff cannot be 
on Mean ſuppoſed to have the Poſſe Comitatus upon every 
Procels. Mean Proceſs 3 aliter if it be upon Execution, 
there Caveat Vicecomes. But if he be arreſted 
Ifbrought upon Mean Proceſs and brought to the Gad|, 

| to the then it is no good Return for him to ſay, the 
Gaol. Gaol was broken, and ſo he was taken from him, 
And therefore, Action on the Caſe was brought 
againſt the Sheriff of London and Middleſex on 

* Eſcape; they plead, they have taken the Party on 


a Latitat, and that in bringing him from J/ing- 


ton to the Gaol, Reſcous was made of him from 
them, and ſo return the Reſcous. 16 Ed. 4. 3. 
Baſtard Faulconbridge's Caſe. 2 Bulſt. 198. May 


and Proby, Cro. Fac. 419. Mo. 852. Cro. El. 868. 
OE f Ny 


5 
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| again, See 6 Mod. 141. 


2 Roll. Rep. 57, 58. 


WY = $ . 
\ 


Noy 40. 1 Roll. Rep. 388. Roll. Abr. 98, Meſme 


Caſe... Popham 192. Dalt. 534. 
Per Cur, The Plea and Return is good, not- Reſcous in 


withRanding Ialdoe and Lambert's Caſe, 44 Eliz. bringing. 


B. R. and that upon the former Differences; and 


the Difference between Mean Proceſs and Executi- 
on was inforced in this Caſe. If the Sheriff takes pige. 


one in Execution for Debt, and aſter he ſuffers rence be- 
him to eſcape, the Debt is gone, and the Proceſs tween 
ſerved; therefore in ſuch Caſe, if he ſhould not Mean 
have his Remedy by Way of Action againſt the She- _—_— 
rif, he ſhould be without Remedy: But not ſo in ae Songet 
Mean Proceſs, for there the Party may be taken 


Action of Debt lies againſt the Sheriff upon a Cepi aper 


Cap returned qd cepit Corpus, and he was reſcu d. and Ref- 


No Reſcous can be on a Fieri fac for Goods, Not on 
but in ſuch Caſe the Party ſhall have Action on Feri fac. 
the Caſe: And a Reſcous lies only on a Capias 


which lies againſt the Perſon, and Cro. Car. 515. 


H and Finch's Caſe, which is full as to the Point, 
and was as follows. Litt. Rep. 297. the Sheriff of 
Surry and Alderton's Caſe. Hetly 145. Meſme Caſe. 


| Dalt. 534. 


Scire fac* was brought againſt Finch, Sheriff of That he 
Glouc', for that the Plaintiff having brought a had taken 


Fieri fac directed to Finch, he returned that he COIN 


uch a 


bad taken Goods into his Hands to the Value of value. 


72 l. and had ſold as much of them as amount- 

ed to 11 J. and. the Reſidue remained pro defectu 

emptorum till ſuch a Day, at which Time he put- 

ting them to Sale, they were reſcued from him; And Part 

upon which Return the Scire fac* was brought was reſ- 

to ſhew Cauſe, why the remaining Debt ſhould cued at 

not be levied on his Goods: To this the Defen- the Sale. 

dant demurs. All agreed that the Return is not 

good: But the Queſtion was, Whether he hath 
F charged 


1993 'Þ 
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e Office and Dutp ok Sheriffs, &; 
charged himſelf by this Writ. Cro. Car. 513. 
Sly and Finch. Sanders 340, 343. Mildmay and 
Smith. 2 Keb. 789, 821. Meſme Caſe, Vide anten 
77770 in EE 
Where And per Cur, he is chargeable by this Return, 
the She- If he had returned only d' remanent pro defeclu 
riff makes emptorum, therein had he done his Office, and 
himſelf in ſuch Caſe on the Election of a new Sheriff, 2 
. Diſtringas Vicecom ſhall iſſue to ſell the Goods, and 
. to deliver the Money to the new Sheriff. But 
when he ſaith further, that they were reſcued out 
of his Hands, therein he hath miſdemeaned him- 
Vend' ex- felf: And by Dodderidge, the Sheriff hath charg- 
for. ed himſelf by this Return, as well in Regard «f 
his Miſdemeanor, as alſo that he hath his Remedy 
over againſt the Reſcouſſers: Nor can the Cour 
award a Writ of Vendit” exponas, becauſe it i 
againſt his Return. But if it be objected, that 
abby 5 he had ſeiſed the Goods again, ſo as he 
may ſell them on a Yendit' exponas, if ſo, then he 


p * 


5 
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| Plea. 8 to have pleaded it to the Scire fac, and it 

had been good. e 55 
1 Alclion on the Caſe. 

If Action Lynn and Cunningham's Caſe. It was a great 

1 Queſtion, If one ſhould have Action againſt the 

* _— Parties that reſcued ? Three Judges were of Opi. 

|| reſcued, nion he ſhould, though it was well objected, II 


he ſhall have Action againſt the Party, he hal 
8 alſo have Action ant the Sheriff, and ſo be 
twice ſatisfied ; and the Sheriff ſhall have Action 
againſt the Party, and ſo he ſhall be twice 
V b aa. 
Flection By Kichar. ſon, a Man in ſome Caſes ſhall have 
of Action. Election of Action, and both are but to recover 


Damages; a Man had an Execution againft one, 
Z another ſaw the Man and conveyed him .- by 
8 Sight ; 


—. — ũ—————— . —ä— — 
* A 
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sicht; Action on the Caſe lies againſt him, and 
iy the Sheriff is dead, 11 he ſhall have no 


Harvey ad idem The Law gives a Man Reme- Caſe lies. 
dy againſt the Party that doth the Wrong. If an 
Action on the Caſe will lie for hindering a She- 
riff in executing his Office, as it was adjudged 
in S:main and Greſham's Caſe, 5 Rep. a fortiori 
when it is actually done, and he is reſcued out of 
EEE 
Cro. ad idem, That the Action will lie; there is Action 
a Miſchief on both Sides; the Defendant may be will lies 
twice charged, and the Plaintiff may loſe his Debt; . 
and if the Sheriff brings the Action, he may plead 
the Recovery by the Plaintift. When the Sheriff 1 
has made his Return of the Reſcous, there is no 
Remedy againſt him; and if the Party taken be 


| reſcued before he be brought to the Gaol, there 


is no Remedy againſt the Executors of the Sheriff. 


If Debt be brought againſt the Sheriff, and in that 


2 Recovery, the Plaintiff ſhall never take the De- 
fendant again; and fo if he bring Action againſt 
the Party and recovers, the Sherift may plead that; 
and Fitz, N. B. 12. is doubtful. 

Hutton contra, That the Action doth not lie. Zcontes, 
The Difference is good where a Man is arreſted up- and Dif 
on Mean Proceſs and reſcued, and after becomes ende, 
vonſolvent, fo that they who reſcued him are the 
Cauſe of the Loſs of my Debr, it is a Wrong upon 


which he may be indicted, yet the Party ſball not 


have Remedy againſt him, becauſe he may proceed. 
Telverton of the ſame Opinion, and agreed the 
— 

By Hutton, Upon Mean Proceſs the Sheriff ne- Sheriff 
ver had Remedy for the Reſcous, but he ſhall re- _ ex 4 
turn the Reſcous; but upon Execution he ſhall not Jang: is 4 
teturn the Reſcous, but have an Action, and the proceſo, 
hs oy ne mn ON 254 Party | 


* * „ F 4 


365 The Office and Duty of Sheriffs, &. 
Party is not prejudiced, for he ſhall have an A&i 50 
againſt the Sheriff, tho in Judgment of Law the 
Party is liable, ES 


Remedy againſt the Reſcouſer by Action and 
, . 
Where The Reſcouſer ſhall be doubly puniſhed by the 
the Reſ- King, and by the Party; upon the Return of the 
couſer Sheriff, he ſhall be fined to the King, and Attach- 
ſhall be ment ſhall iſſue out againſt him, and the Party ſhall 
_ ed. have a Writ of Reſcous againſt him, and ſo ſhall the 
. ton 
Cie a- Action on the Caſe lies againſt the Party that. 
gainſt the reſcouſed, by the Party who had the Loſs, and he 
Reſcou- ſhall not be forced to ſue the Sheriff, for perhaps 
ſer. the' Sheriff is dead, and then no Action lies againſt 
| his Executors (actio perſonalis moritur, &c.) and 
Who may if the Plaintiff recover, the Parties may plead it, if 


— they be ſued by the Sheriff, ſo as there is not any 
againſt Danger of being doubly charged; ſo in Hopping 
Sheriff. Caſe, 2 Keb. 340. Action on the Caſe lies againſt WM | 
; the Reſcuer as well as the Sheriff. But as to the 1 
Caſe of Myn and Caughton, it is well reported and 

agreed by the Judges in Hetly, pag. 94. by the WWF © 
Name of Lyz and Cunningham, which was full to C 

the Point, and the Reaſons in Reſpect to this, and + 
other Caſes of like Nature are weighty : I have ſet 

down as it is in the Book, with the Reaſons of the 

Judges that diftered in Opinion. Cro. Car. 109. fe 

My and Caughton, 2 Keb. 340. Hopping's Caſe. WM ni 

what Da- The Defendant reſcued B. S. out of the Bailifi's WM g: 


mages the Hands, when the faid B. S. was arreſted by 
Reſcou- Alias Capias out of the King's Bench, which 
n Writ is only in the Nature of a Plea in Tre. V 
ner. paſs; the Party Who reſcued him ſhall anſwer 5 


1s 


1 
* 


2 


Wie 5 307 
a in this Action Damages for the Debt, which was 
6 .300 J. becauſe by this Means the Defendant loſt 
his Debt; but if the Sheriff or Bailiff in this 
Caſe had only ſuffered a negligent Eſcape, they 
ſhould be charged only with the Damages in 
the ſame Plea as the Writ ſuppoſeth, and no- 
thing for the Debt. Lane's Rep. p. 70. Kent and 
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Kelloway. | 
* WW Remedy againſt the Reſeouſer by Indifiment, and indid- 
a i. for what Reaſon quaſh's or reverſed. ment. 
0 | 


b Error was brought to revurſh an Indictment Errors 
at. of Reſcous and Riot, and the Errors aſſigned were: aſſigned. 


| 


ps WE 1. There was a Warrant to Three conjunctim 
it & divifim to arreſt H. and Two of them arreſt 
nd him, it ought to have been by One, or all Three, 
if becauſe it is a Minifterial Act. 14 H. 4. 34. 
ny 2. Furatores pro Domino Rege praſentant, and 
rs WE do not ſay Twelve Jurors piefent, and peradven- 
nl ture but Eleven did preſent. Trin. 2 Car. 1. Har- 
he nſon and Eringt on. 

nd The Names of the Jurors ought: to have been 
he certified, for peradventure they were not probi 


to & legales homines, but Villains and Outlaws. 15 
nd H. 4. 41. 10 af | 


he 4; Note, | An Indictment. before j Coroners, which Per Sacra- 
9. found B. felo de ſe, was quaſh'd, becauſe it did dentum 


dot appear it was per Sacramentum proborum & le- omitted. 
i's WW galium hominum. 7992 


ch 4. It is found that the Sheriff, by Virtue of a Rappel 
el. Writ directed to him, came, &c. and upon this not what 
ret Reſcous was made by H. Cc. and it appears not Writ. 


4 


[1 


is W what Manner of Writ it ow (viz Eleg. Ca- 
. X — piasz 


| o 


393 The Office and Duty of Sheriffs, 8c; 
| pias, Cc.) and if there were no Writ, there can be 
no Reſcous; and albeit he had no Writ, yet if Ex. 
Sheriff ecution were done by Virtue of another Writ, the 
miſta kes party may diſcbey it, (if he be not a Bailif 
the War- known) as if on Hab' fac ſeiſinam the Sheriff 
— makes a Warrant as on a Capias. Trin. 2 Chr. 1. 
/ 392475726 1 
Appear- An Indictment for a Reſcous returned againſi 
ance one in B. R. ought not to be quaſh'd, although 
it be erroneous, except the Perſon indicted for it 
N appear in Court. Pract. Regiſt. Tit 


| Reſcous. | 
Indid- Indictment of Reſcous ought to expreſs the 
— * Place where, and the Time when the Reſcous, or 
dertain. Elſe it is ill for the Uncertainty. Pratt. Reg. Tit. 


Reſcous. 
Keturn af Reſcous. 


Return By Stat. I. 2. cap. 39. a Return of Reſcous is 
of Reſcous fgrbidden, for redundat in dedecus Domini Regis, 
forbidden The Sheriff may take the Poſſe Comitatus poſt vel 
ante Oueremoniam, as well before as after Com- 
plaint made, and the Delinquents muſt be pu- 
niſhed Coram Rege in the King's Bench. Co. 2 
Where . Note, The Court never fines a Sheriff for the 
_— ill Return of a Reſcous, becauſe it is voluntary, but 
ble, but they allow Exceptions to quaſh it, becauſe the Par- 
Action ty cannot traverſe it: But where he is compellable 
lies a- to make a Return, he is finable, but the Party ſhall 
gainſt him have his Action on the Caſe. Yet in Chambers 
Alter on Caſe, 2 Keb. 358. the Sheriff is finable for return- 
E fac. ing'a Reſcous on Fi fac; but the Return is well 
44 enough as to the Party. 1 Keb. 878. Burroughs 
_ + + Ghſe. 1 Roll. Rep. 319. Proby and Lumley, 


Now 


Ch. = 33 of Refroie e 309 


Now as to the ill Returns of Recſous, and 4; Excep 


: the Exception to quaſh it; I ſhall briefly cite tions to 


the Caſes adjudged in our Books, for the more quaſh the 
perfect Direction of ſuch Returns bereue to Return. 
be made. 

The Return of a Reſcous, without mentioning The Re- 


| the Place where it was made, is void. The She- turn muſt 


mention 


riff returns Reſcous upon him at Dale in the Coun- the Place 


ty of Bucks, which was the County into which where it 


the Procels was awarded. Exception was taken, was made 


| becauſe he ſaith not | infra ballivam meam :} But 
non allocatur ; for if it be within the County, it 


cannot otherwiſe be taken, but to be within his 
Bailiwick. Mo. 422. 

Upon a Latitat awarded, > # Sheriff returns a No Place 
Reſcous tali die; but there is not any Place men- where. 
tioned where the Arreſt was made. It is a void 
Return. For non conſtat, whether the Arreſt and 
Reſcous were within the County and Juriſdiction 
of the Sheriff. Telverton pag. $5:  Woelfrefs: s Caſe. 


He 69. Dalt. 534. 


The Sheriff returned a esche againſt the Fa- A gen 
ther and Son; againſt the Father for reſcuing his Facher 
Son, and againſt the Son for reſcuing himſelf, and Son, 

As to the Father, the Return was ſufficient as to 
Time and Place: But that againſt the Son wanted 


ſuch Certainty. 


By Dodderidge, The Return is good: It ſhall be Held. 
intended at the ſame Time that the Father reſcued good. 
the Son; that the Son reſcued himſelf, and the 
Word (Et) is a Conjunction Coen and 


couples both together. 


Haughton contra. A priſoner may be reſcued 


by others, and he not know of it; and the Reſcous 


may be at ſeveral Times. 2 Bulſir. 137. 
The Sheriff in his Return of Reſcous ſaid, Made to 


That he was in Cuſtodia Ballivi Itinerantis, anda Bailiff 
| that a Reſcous was made to his Bailiff Itinerant : Itinerant 


EO. > 


% 


3x0 The Office and Duty ok Sheriffs, & 
It is not good. Aliter, if it had been Bailiff of a 
Liberty. March, Rep. p. 92. 


Quaſhed. "Reſebir quaſh'd, becauſe it is quod nad) 


Reſcous 


without ſaying in We ſua habuit 1 Si- 
der ſin 33 2. 


. The Sheriff ought not to fay, He d bim 


Bailiff of out of the Cuſtody of his Bailiff, but out of the 
« Liberty: Cuſtody of the Sheriff: But it is good if it were by 
the Bailiff of a Liberty, vide Raym. 161. But fe 
aſter e Cuſtodia ballivi mei, which is veritas fat. 
Vide 1 Lev. 214. and 2 Lev. 26. alias 28. 
Return of Reſcous extra cuſtodiam, without = 


xtra eu- ing that he was in Cuſtody; is ill. 
| fodia, fc. Return of a Reſcous was not quaſhed for ſaying, 


Quaſhed. In Cuſtodia for e Cuſtodia; but becauſe be ſaith c. 
| pit & arreſtavit, and not in Cuſtodia habuit, it 
was quaſhed ; for an Arreſt may be only by Word: 

2 Keb. 177. The King againſt Claypoole ; ; and p, 

227. The King againſt Sympſon. 

E cuſtodia Exception was to the Return of a Reſcous, be⸗ 
ballivi mei cauſe it was e cuſtodia ballivi mei. Sed non alloca- 
port tur; for there is veritas legis & veritas facti, and 
* if either be alledged i it is ſufficient; therefore it is 
as good as if if it had been e caſtodia mea. But 
EKeeling held it ill; becauſe a Return muſt anſwer 

the Law, and the Difference has always been be- 

tween a Sherift's Bailiff, and a Bailiff .of a Fran- 
chiſe. And according to the Opinion of Keeling, is 

Dyer. 7 El. 241. 39 H. 6. 42. 2 Rol. Rep. 263) 

354. 


83 The Sheriff returned thus: rute Brevis mibi 


5ll for direciꝰ feci Warrant A. B. &c. Ballivis meis qui vi- 
Repug- tute inde ceperunt the Defendant, er in Cuſtodia mea 
nancy. habuerunt quouſque ſuch and ſuch eum Reſcuſſerunt 
. ex Cuſtodia Ballivorum meor'. And Holt Chief Ju- 
5% ſtice ſaid, When Bailiffs have arreſted the Party, 
| be is in Fact and in Truth in their Cuſtody. But 

in Law he is in Cuſtody of the Sheriff, and a Re- 


turn 


| ought to return Reſcous made to him, and not to the 


2 
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turn either Way is good: But to ſay he was in the 
Cuſtody of the Sheriff, and yet reſcued out of the 
Cuſtody of the Bailiffs is repugnant, and the Re- 


turn was quaſhed. Salk. 5 86. 7011 
If the Sheriff return in Barde a Reſcous made to Made te 
his Bailiff errant by theſe Words, viz. Virtute iſtius, his Bai- 
brevis, Oc. mandavi ballivo meo Itineranti, &c. liff er- 

qui mihi ſic reſpondit, quod arreſtavit, &c. ſhewing rant. 
the Year, Day and Place; and that a Reſcous was 
made, c. This Return is not good, becauſe this 

Arreſt is the proper Arreſt of the Sheriff, and no 

Credit is to be given to the Bailift errant; Mich. 8 
ac. in Scaccario. Kent and Heltway's Caſe. 

But per Cur, ſuch a Return in Banco Regis is Alter in 
good enough, becauſe: the Precedents of the Court B. R. 
are accordingly; and ſuch Return by a Bailiff ofa 
Frafcbilt in B. R. is g,ẽeũ ... 
Though it is ſaid. 2 Roll. Rep. 78. the Sheriff Courſe of 


Courts 


his Bailiff; yet in Truth the Force is made to his diff rent. 


Bailiff, but it is according to the Different Courfe 
of the Courts. D mp 24.15 


_ Two Exceptions were ie the Return of a Excepti- 
Reſcous: | 17 | | 5 ons. 

1. Feci Warrant”, but faith not ſub figillo Officii. Saith not 
Non allocatur, becauſe he faith feci Warrant” di- ſub ftgillo, 
rec, and it is not a Warrant unleſs it be ſu 
feillo. | 8 
2. It was not returned, That it was extra Not ſaid 
cuſtod? of the Sheriff, but of the Bailiffs. Sed non Extra cu- 


— 


. 


alocatur; for the Cuſtody of the Bailiffs Vir vic, 
te warranti of the Sheriff, is the Cuſlody of 


the Sheriff. Sir Thomas Jones N. 195. Penfold's Sed non 


Caſe. allocatur. 


N Reſcous was returned in this Manner by An 
the Sheriff; (viz.) in the Recital of the Arreſt he ballivo, 


X 4 ſaid, r. 


| 
| 


| my The Office and Duty of Sheriffs, der 


faid, Mandavi ballivo, &c. qui virtute predifi 


| Warranti  arreſtavit, &c. and after ſhews the MG. 


cous. 
In the Exception was, He n his Bailiffs to ar- 
Return reſt, and ſaith, That by Virtue of the ſaid War. 


he makes rant they did arreſt, &c. and makes no Mention 
no Men- of any Warrant, but of his Command to them. 
tion of Had this been to a Bailiff of a Liberty, it had been 


his War- 


rant. good; but not to choſe which * Bailifts lrine« 


rant. 


Liberty, but by his Warrant. 


The Clerk. of the Crown ſaid, the c common Fhew 
is, Feat guoddam Warrautum ; but to a Bailiff of 2 


Liberty, it is Mandavi. * 


A General Warrant to a Bailiff of a Ae (wiz) 
for all Arreſts is good; but not to 2 Bailiff Ttine- 


rant, by Haughton. 
But by Sir James Lee, Chief Juſtice; thou oh 
the common Form be Feci quoddam- — 
yet this tantamounts, for the Mandate of the Sheriff 


to the Bailiff, is the Bailiff *'s Warrant. However, 
| Reſtuer a Reſcuer as to this cannot take Advantage, but 


fined, ſhall be fined to the King. 2 Roll. Rep. 263. And 

Note, the Fine for a Reſcue was uſually 4 Nobles 
on each Offender, See Salk. 586. 2 Jon. 198. 

The The Sheriff returns a Reſcous, and recites whers 


Time and à Latitat was to him directed, ec. he made his 
Place Warrant to the Bailiff who arreſted V. and that 
where G. made the Reſcous. It was held to be good, 


the War- though he doth not ſhew the Time and Place of 


rant was 


a made, not the Warrant. 2 0 e 1 5 Webb. and ; 


ſhewed. | Hare 1057 cd 


But, per Cur”, * cannot command a Bailif of a 


A Reſton was returned in this Fon by the | 
Short | 


\EPI corpus prædidt A. 0 idem A. fair in 

cuſtodia mea virtute brevis præditièꝰ quouſque 
B. 0 & D. Vi & armis (tuli Die & Anno) in E. 
& F. ballivos meos inſultum fecere vulneravere & 
male tractavere, & prad. A. de caſtodia mea adtunc 


0 ibidem reſcuſſere. 
| 

And two Exceptions were made: 

1. He doth not ſhew any Warrant made to -ttie Mention 
Bailif Per Cur”, The Priſoner is alledged to be no War 
in cuſtodia of the Sheriff, and the Reſcous to be 
from him, and-therefore need not ſpeak of the 
Warrant ; and this that is 8 888 of the Bailiff is 
Surpluſage. 

2. The Reſcous is not well retyrned; becauſe the Netten 
Batery is alledged to be Vi & armis. Per Cur, returned 
This is Surpluſuge, and the Reſcous is not returned without 
to be /i & armis. Latch. p. 184. e 1 

Ouare, If a nd _ be furliod without 


Vi o armis. 0 a; 


But this Caſe is more at repre 15 Rolls. 
If a Sheriff return, That he by Force of a Cæ- Return 
pia took the Bod — F. S. = ipſum habuit in quaſhed. 
Cuſtodia quouſque J. D. & J. N. Vi & armis ſuch 8 
a Day, inſultum fecer in W. S. & W. N. his Bai- 
lis, C. predif# J. S. adtunc & ibidem e cuſtodia 

4 2 & prædict J. S. ſeipſum reſcuſſit. This 
We is not a good Return, becauſe it doth not ſhew. 
| that the Bailiffs had any Authority to intermeddle; 
and to lay a Reſcous without Vi G armis, is not /i & ar- 
good; and the Vi & armis goes to the firſt Clauſe mis being 
only. Paſch, 3 Car, 1. Wilcox ö Caſe. 2 Roll, neceſſary 


4. 457. 
The 


| 
| 
| 


| 
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Quaſhed The Return of a Reſcous was qualhed for theſe 
for not Exceptions: 

1. It is ſaid, Feci Warrantum meum Thos 

S, Taylor; and does not ſay, Tho. Taylor Was hig 
Bailiff. 

2. He doth not ſays for what Cauſe. be made hi 

Warrant: And ſo it appears not whether | it Was lau- | 

ful or not. Stile's Rep. 159. 

No Addi- In a Cap. Utlagat. before judgment, the Sherif 

tion to returned, That J. S. and J. N. reſcued the Party, 

the Reſ- It is good without Addition: For no Statute nor 

cuers. Book will compel the Sheriff to give Additions in 

Commit- this Caſe. And the Reſcuers which were pre- 

ment of ſent were committed. to the Fleet. Wi nch. Rep, 
Reſcuers. "SATO <<: 

Simul- If the Sheriff return, That the party himſel, 

cum, Sc. fimulcum J. S. & J. N. made the Reſcous: It wa 

ſaid it was not good; becauſe there is not any 

Averment that J. S. and 7. N. reſcued him. 

Inſenſible And if it had been that J. S. ſimulcum N. re ſeu: 

Return. ſerunt A. it is not good againſt F. S. becauſe it is 

reſcuſſerunt, which is inſenſible. - IE Car. 1, 

B. R. Dali. 534. . 


Reſeue Return of a Reſcous was ee bed to, becauſe i 
byſeveral ſaid, quod adtunc e cuſtodia ballivi ceperunt & reſ- 
returned. ſerunt; and doth not ſay, & quilibet eorum re 
ſcuſſit. Sed non allocatur : For it ſhall be intended 
all of them did it; and tho' their Fines are ſevera 
their Offence ſhall not be intended ſo. 2 Keb. 436 
Le Roy verſus Suffeild. 
Special - By Stiles Pratt, Reg. 541. Tit. ns the 
Bailitfs Sheriff cannot return a Reſcous made upon a Speci- 
areStran-al Bailiff, but it muſt be a known Bailiff, becauſe 
Sers. pecial Bailifts are for the moſt Part neee to the 
People. 


But 


| vice ( ſcilicet) That Cooke and ſeven others made 


| But Vide Lit. Rep p. 2. Reſcous was returned Upon a 


by 2 Sheriff upon Arreſt by Special Bailifts hac Spectal 


arrant, 


| = a ff 
Aſſault upon the Bailiffs, &. and the Party arre- bY ond 


ted cepit & abduxit, where it ſhould be ceperunt one only 
ce abduxerunt. Per Cur. The Return is good a- named. 


inſt Cooke, and void againſt the reſt; and Cooke 


4 (againſt whom the Capias iſſued) was admitted by 


his Attorney to make Fine, which was 6s. 8 d. Lit. 


R . 
The Warrant was directed to two Perſons which Arreſt by 


were not known Bailiffs, and one of them arreſted Special 
the Defendant at fix of the Clock at Night in Ja- Bailiff at 
| zuary, and ſhewed not his Warrant, nor told him N 


at 
A | ight 
at whoſe Suit, and thereupon he was reſcued, Et and Ref. 


fi, Cc. Reſolved, That he need not ſhew his War- cuethere- 


rant, @c. till the other obeyed and demanded it ;on. 
and that the Arreſt being at fix at Night, the 


Door being open, was well enough. Alſo that for 


this Reſcous, the Action was well maintainable a- 
gainſt the Defendant by the Plaintiff, for he hath 
Loſs, and cannot have his Action againſt the Sheriff. 

A Bailiff of a Liberty bath Return of Writs, and Reſeue 
therefore a Reſcous made for him muſt be returned, from a 
to be out of his Hands. But a Reſcous made for Bailiff of 
the Sheriff's Bailiffs, muſt be expreſſed to be our Hberty, 
of the Hands of the Sheriff's Bailiff; for the Bailiff 


| is but the Sheriff *s Servant. But as to this laſt, 
it is not Law. Vide ſupra, Stile's Rep. 417. 


The Return being made by the Bailifts of 1 Fi for 


| Franchiſe, and ſaying e cuſtodia ſua, is not good, mea. 


unleſs he ſaith mea. 2 Keb. 177. Le Roy verſus 


Claypoole. 


Ihe Sheriff made a Warrant Balivis ſuis, to ar- Bals 

reſt ſuch a Man, and the Bailiff of the Liberty re- ſuis & ret, 

turns a Reſcous; yet it is good. Pn Rep. p.25 2, OO 
29. 


R. and 
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316 The Office and puty of Short, et 


R. and 17. were returand 5 the Sheriff to have 
made a Reſcous upon ſuch a Bailiff, to whom he 
Reſeue directed his Warrant to execute his Writ. Per Cur, 
from the This Return is inſufficient, becauſe it doth not ap. 
Ba, pear that the Bailiff had Retorna brevium, which 
- y 5 ought always to be mentioned on the Sheriff's Re. 

turn. And this muſt be ſo, if he return it at the 
Return of 2 Liberty: But here in the principal 
Caſe he returns it in his own Name, wherefore it 
ſhall be intended it was his own Bailiff ; and tho 
he name him in his Return as Bailiff of a Liberty, 
yet that is but a void Addition. Cro. EI. 780. 
Lady Ruſſel and Wood. Vide Seile 477. Dali. 


Vpon 55 ho- the Sheriff arreſts a "Mar mala 2 Liberty 
Sheriff 's in the ſame County of which he is Sheriff, an] 
_— the Priſoner is reſcued, yet the Reſcous is unlau- 
Libiery,” ful, becauſe the Arreſt is good; and it is no Of- 
fence, unleſs it be to the Lord of the Liberty, 
Telv. p. 51.  Winch's Gals, cited in Moolfreſtons 
- Caſe... 
Returnof Return of a 8 on mean proceſs was 
Reſcous quaſhed, becauſe it faith ad Largum ivit quo woluit, 
Procel. and not ad Largum quo voluit ire eee, 2 Ke. 
3318 Le Roy ver ſus Liſle. 5 
Forms of Returns of Reſcous. Vide Dalton 21% 
216. New Ret. Breu. 94, 95, 372, 373, Cc. 
Reſcous returned by Biſhop of Dirham. \ Now 
Ret. Breu. 94, 95. 
Return inde per Balivum jurat. 2 3785 
Aliter per Ballivum Ttineran. Id. 373. 
Aliter cum Schedul. 3 74, 380. 
Aliter per Ballivum Hundred. Id. 3 
Aliter, ger) Lane Livertat. with. 2 Rior u 
381 : & it 0 | 
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| Gough and Cann. 


Reſcous. 


| of Laying the Action, Declaration and Pleadings. 


A Warrant was from the Sheriffs to the abit By Bailiff 
of the Liberty of Pomfret, who did execute it, and of a Li- 
there was a Reſcous: And the Bailiff may have the berty. 
Action againſt the Reſcuers in his own Name; but 

he failed in proving it to be a Liberty, and was 
nonſuited, Cc. And Note, he was put to it firſt 

to prove the Liberty by Records, Foſter and Le- 


| gard's Caſe at Tork Aſſizes. 125 | | 


B. brought a Latitat tempore Eliz, verſus E. Arreſt in 


| who was ſerved in the Time of King James, and one 


E. reſcued himſelf, and the Reſcue was returned Kings 


| by the Sheriff of Eſex. Per Cur”, This is good ; At Re 


for a Latitar is within the Statute of 1 Ed. 6. and ſeous in 


is not loſt or abated by the Demiſe of the Queen: another. 


For it is not any original Writ, but is in the Na- 
tureof an Execution, grounded on a Record pre- 
cedent, viz. upon a Bill of Middleſex, ſo that the | 
Latitat iſſues upon a Suit depending; and the Ar- Latitar, 
reſt was good, and ſo the Reſcous. Telv. Everard W 


ture of it. 


and Blach. | 7 


In the Declaration, the Time of the Arreſt muſt How to 


| be ſhewed upon which the Reſcous is ſuppoſed to declare 


be made; and it mult be ſhewed, that the Party 6 —_— 


| Reſcouſed was in Cuſtody of the Serjeant or She- gf ther- 


rift from whom he was reſcued. S:iles Rep. 43 2. reſt, Sc. 


The Plaintiff declares, Whereas one S. was in- That he 
debted to him by Bond in 300 J. and for Non- ſued out 
payment he ſued a Latitat out of the King's Bench Latitat. 


directed to the Sheriff of, Cc. to arreſt him, re- 
turnable at ſuch a Day, intending upon his Ap- 


pearance, and Bail put in according to the Courſe 


| MT _ = — — e ; : 

\ = 2 548 1 — 5 — 1 _ — 

_— 2 — « — » «> ..4 — > —— 1 — 2 7 ä : 

” _— de <1 * 8 * * 1 3 — re rs ea — —— — Wy ow Quiz» a — * * 
0 N 0 —ü— __\. — N w * Go . 0 a — K 
e : — ( — Al-. >. | rc ane A r ä 1 
I 7 a . _—_— 8 „ — — — — * * 
EI , — * * : 0 K - n 
. 


I 

x 
| 
(i 
1 


3zi8s The Office and Duty ok Sheriffs, &; |} 
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of the Court, to declare againſt him, (and ſbem MW x 

the Courſe and Cuſtom of the Court, that he u 9 

on Appearance ſhould put in good Bail, tha if MW 2 

Judgment were had againſt him he ſhould ſatish C 

| the Condemnation, or render his Body in Executi. 0 

Writ de- on) That he delivered the Writ to the Sheriff 9g ty 

livered to Nott', who made a Warrant to the Bailiff of the IM + 

the She- King's Liberty of Newark to execute it; which {MW / 

riff. Warrant was delivered to the L. Deputy of the MW 

Warrant Lord Burleigh, Ballivi Libertat' Domini Regis M. A 

to Bailiff, pentagii ſui de Newark; who by Force thereof ar. WM a: 

Sec. reſted the ſaid 5. That the Defendant relcue( hi 

Reſcous. him out of the Cuſtody of the ſaid Deputy, and M 

be eſcaped, Cc. Errors moved in the Exchequer 

Wan. ery Vn 10-2 ri 

Errors, FÞirſt, Becauſe the Cuſtom of the King's Bench WM hi 

is alledged to be, that if any one arreſted comes ] or 

Cuſtodia Vicecomit', he ſhall put in Bail, which is WM s 

not ſo, for he ſhall be in Cuſtod Marr” and no iff po 

Declaration can be againſt him ſub Cuſtodia Vice 7. 

cuſtom Mitis. But non allocatur, that which is alledged d C: 

of the the Court is idle. Nan 
Quart i in 

That he Secondly, It is ſaid, he was reſcued. from the 1 

' was reſ- Deputy of the Bailiff ; where it ought to have been Bf de: 

cued from the Bailif himſelf, or from the Sheriff: Se tio 

from the n allocat', for there is a Diverſity in this Caſs, if dir 

= 528 þ which is an Action on his Caſe, wherein he hal WM anc 

Bailiff of ſhew the Truth, as in rei veritat' it is, and not L. 

aLiberty, it is upon the Returns of Reſcues and Indictments N 

good, which ſay it is done to the Sheriff or Bailiff him-W out 

ſelf, Cro. Fac. 241. Kert and Ellwis. Dalt. 535. cl 

Like the Caſe of Burgh. and Apleton Sheriff of E, Ert 

ſex. Lanes Rep. 70. Meſme Caſe. In that Cale If im: 

it was declared, That the Bailiff of a Liberty ar- Da 

reſted the Party, and delivered him to the Sheriff; the 

Deputy, and that he reſcued him from the Sherift's ME ko! 


Deputy. 
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and Floyd, 


Deputy. Dyer 244. And Judgment pro Queren- 
te in that Caſe, and in Lane's Rep. p. 70. Burgh 
and Apleton's Caſe, in the ſame Caſe faith, that the 
Courſe of the King's Bench is always ſo in Return 
of a Reſcous, to be out of the Hands of the Depu- 
ty-Bailiff ; notwithſtanding Dyer 7 El. 241. And 
the Declaration was held good, that he ſued an 
Alias Capias, without mentioning a Latitat, be- 
fore this Arreſt was made by the Deputy-Bailiff of 


| Newark. But the main Queſtion was, | becauſe it 


doth not appear, that the Bailiff had a Power in 
his Patent to make a Deputy-Bailiff, 


The Action is brought in Suffolk againſt the She- No E- 
riff of Suffolk, for arreſting the Defendant in the ſcape up- 


| firſt Action upon a Capias Utlagat', and ſuffering on ® ber- 


him to eſcape, and the Defendant in the firſt Acti- po 225 


on is named of S. in Com Norfolk, and the Arreſt 

is ſuppoſed apud S. prad', fo the Arreſt is ſup- 

poſed in the County of Norfolk, and then it is 

Tirtious, and there is not any Eſcape thereon. Per Error in- 
Curiam, it is an incurable Error. Cro. Elix. Eden eurable. 


In Action or Caſe on a Reſcous, The Plaintiff Declara- 


declares, that A. was indebted to him by Obliga- tion of 


tion of 20 J. and that he ſued a Writ againſt him Arreſt at 


directed to the Sheriff of Cornwal, to take A. c Fund 


ere , | Reſt 
and that the Sheriff 1 O&: 6 Car. arreſted him at 4. . 


L in Com Cornub” and after the Defendant at ſame Day, 


Weſtminſter, the pred” 1 die Oftob. reſcued him Er. 


out of the Cuſtody ' of the Sheriff; and on non 
clp Verdict and Judgment werſ. Quer. he brought 
Error and affigned this for Error, for that it was 
Impoſſible he ſhould be arreſted at L. and the ſame 


| Day be reſcued at Veſtm (200 Miles diſtant), yet 

che Court will not intend it to be impoſſible. But 

| however, ſee what Reaſons the Plaintiff jhall haue 
— — — 


| to 
| ; 


*. * 
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| Treſpaſs, Treſpaſs on Aſſault laid and tried in Somerſy. 


zo aſſign Error on his own Declaration. 1 Rajp, 
Abr. 523. Kendal and Kendah _ 
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Hire, the Defendant juſtified by Warrant to tie 
Sheriff of Dorſet, and that the Plaintiff endeavour. | 
ed to reſcue himſelf, and iſſue de injuria ſua pu- 
pria. Gold after Verdict prayed Judgment, be.“ 
cauſe within the Words of 16 and 17 Car. 2. c. 8 i 
there being three Judgments in the Point. . 4 
and Adderley in C. B. Trin. 26 Car. 2. Croft and 
Trial Winter, and Croft and Bays : But the Court were ; 
ſhall be not ſatisfied with theſe Judgments, and reſolved f 
whano'Þ9 chat the Statute intended the Trial where the ; 
| —_ on Cauſe of Action ariſeth. But there was a R], 1 
ariſeth. becauſe the Defendant traverſed abſque hoc, that 4 
be was Guilty aliter vel alio modo. The Re. b 

ply was, he was Guilty aliter & alio modo, which 

was Aa wild Iflue. o Keb. 552, 6 12. Maſters and 

Mood. N N 

| P leading. & 
Diverſity In ARion on the Caſe on Eſcape upon Mean 5 
between Proceſs, Defendant pleads a Reſcous, ever ſince 6B. 
pleading Car. 1. it hath been held a good Plea. Per Cur, y. 
223 If it be returned, it is a good Plea, and it need not 
and Debt be averred in the Plea that it was returned. But 
on E- in Debt on Eſcape it is no Plea, 3 Keb. 513. Hl R 
ſcape, and Montague Bailiff of Weſt 
If not In Action on the Caſe for a Reſcous, one may ca 
guilty, traverſe, &c. bur 1 if Not guilty may be ke 
vlesded pleaded to the Sheriff's Return of a Reſcous. 1 Keb. Wi m: 
55 the 258. Raſt. ent“ 580. Le Roy verſus Mayor of ty 
Return, Her eford. | Fe 
; | C0 


Sci 
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ig 19. 80 Execution of 2 judgment in Onsci fa 
11 Debt. ſendaßt leads, That at another Time thein Debr, 
a 


Plaintiff had ſued Execution by Capias ad ſati Ha- he 4555 
1 giend, and that he Was taken thereupon. Plaintifffomerly 
fo replies, True it is, he ſued a Ca. ſa. and the De-taken on 


be fendant was taken thereupon, but he preſently reſ- a Ca Sa,, 
. dued himſelf and eſcaped. Replication is good, as r. 
dere is no Cauſe for the Defendant to have Audi- 

te 14 Querela when he is eſcaped and taken agaih, 

d. unleſs it be for a voluntary Permiſſion by the She- 


nuf; fo there is not any Bar for the Plaintiff to have 
nd yew Execution : And tho' it is no good Return on 
10 Ca. ſa. that the Defendant reſcued himſelf, (for 
ed he Sheriff at his own Peril ought to have kept him) 
be nor any Plea in Debt on wg cape; yet the Party 
4, bimſelf ſhall never take Advantage of his own torti- 
at on, Act. And Scire fac after the Year is well main- 
© Wy cainable. Cro. Car. 240. 255. Robinſon and Cleyton. 


nd ons gs :  Ventie. yerditi. 


Action on the Caſe on Reſcods is out of the Altering 
common Rules of the Court to alter the Venue ; Venue. 
but it is in the Diſcretion of the Court on Gicum- 
an By flances to alter it: As Action brought againſt a 
6 Bf Bankrupr may be brought in the County, or here 


| where the Commiſſion is awarded. | 


Whete' 3 Man may lawfully reſcue hiifelf. 1 Where = 
Rev. 346. ; Man may 
There is a Difference between 4 Wartant of Rare, 
cord, and a Warrant or Authority in Law; for if aa 

© Capias be awarded to a Sheriff to arreſt a Man for 
Felony, albeit the Party be innocent, yet cannot he 
make Reſcous. But if the Sheriff will, by Authori- 
of Wl ty which the Law gives him, arreſt any Man for 
Felony who is not guilty, he "ny reſcue himſelf. 
Coke 1 Juſt. 161. 24. 
rt * Wote, 


322 The Otkite and Duty of Sheriffs, &c. 
What Note, Four Nobles Fine is a General Fine im- 
Fine. poſed for a Reſcuer. Sir Thomas Jones, p. 198. 
The Wife In Debt ſur Eſcape verſus Vic. Plaintiff de. 
eſcaped clares, That J. S. and his Wife were in Executj- 
> of on, and that ſhe eſcaped. On Nil debet, ſpecial 
= eu Verdict found, that the Baron was in Execution, 

: and that he eſcaped; and further, that the Wife 

was not taken in Execution, (being for Debt con- 
tracted before Coverture:) YetJudgment pro Que, 
the Verdict was not in the Whole purſuant to the 
Declaration, becaufe they found the Husband e- 
ſcaped. 1 Siderfin 5. Roberts and his Wiſe againſt 
%% 8 
Found by In Action on the Caſe upon a Reſcous and 
the Jury Eſcape: The jury find the Debt due to the Plain- 
upon 2 tiff, the Proſecuting the Latitat for this Cauſe, the 
RAD 6 Making the Warrant hereupon to the Sheriff, G. 
| Cro. Fac. 485. Hodges and Mark. 
Reſeuer In the Caſe of a Reſcuer, there are two Ways of 
_ diſcharg- Proceeding for his Diſcharge. 1. If the Reſcue is 
ed. returned to the Philazer, and Proceſs of Outlaw- 
On Affi- ry iſſues, and the Reſcuer is brought into Court, 
davits. he ſhall not be diſcharged on Affidavits: But 
where upon the Return of a Reſcue an Attach- 
ment is granted, and the Party examined on Inter- 
rogatories there, upon anſwering them he ſhall be 
diſcharged. Salk. 5 68. = 
Attach- Upon an Affidavit of a Reſcue on Meſne Procels 
ment not an Attachment was prayed againſt the Reſcuerz 
cranes but denied: For per Holt, The Reſcue muſt be 
_ V returned on the Writ, and the Motion and Attach- 
ment founded upon that ; but it is never granted 
on Affidavits. 1b. 5 86. 3 5 
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þ CHAP XXL 
— 55 | | 3 | 
I . | ; « 5 „ - 
, Eſcapes. Some Maxims and Diverſities premi- 
5 | Y 5 Becher as to Mean Proceſs, and as £ Ex- 
e ecution. What ſhall be or amount to an Eſcape 
= of a Priſoner out of Execution, or not. Of E- 
V. fcapes in reſpect of the Old and Neu Sheriff, and 
eco the Priſoners being delivered over. pat 
. Thing or Act ſhall excuſe an Eſcape, or in what 
i Caſes the Sheriff or Gaoler ſhall not be anſwer- 
. HK #ble for an Eſcape. Of erroneous Proceſs. Where 
d the Eſcape of one ſhall not be the Diſcharge of 
"= the other; and where the other ſball have Andita 
WW Querela, or not. Actions of Debt, or on the 
* Caſe, by the Party againſt the Sheriff for an E- 
| ſeape, and who ſhall have ſuch Action. To whom 
: it ſhall be ſaid an Eſcape, or not, at Election. 


0 Eſcapes 
Fee is where one that is arreſted, or impri- 
L5 foned on the Arreſt, comes to his Liberty be- 
fore he is delivered by Order of LW. 


But before I treat of Eſcapes, it will be very 
advantageous, for the better Underſtanding there- 
of, to ſet down ſome few Diverſities, Which will 
help to ſettle one's Judgment in Reading and Con- 
ſidering the Caſes enſuing, - © + + 


12 Diverſities 
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Diverſities. 


Negli- 1. Between a Negligent, and a Voluntary or Per- 
8 and miſſive Efcape. A Permiſſive or Voluntary E. 
olun- ſcape is by the Aſſent, Privity and Knowledge of 
tary. the Sheriff, Gaoler, &c. Vide poſtea, where 
the Priſoner may be retaken, or not. 


Mean 2. Between an Eſcape on Mean Proceſs, and on 
Proceſs Execution. In Efcape upon the Arreſt by the 
and Exe- fame Proceſs; as a Cap ad reſpondend, the Writ 
e ought to ſurmiſe ad largum ire permiſit, & non com- 
 paruit ad diem; becauſe the Party was bailable, 
and the Sheriff might ſuffer him to go at large. 
Aliter, if the Arreſt be upon Execution; as a 
Cap of ſatisfac', there permifit ire ad largum 
is good enough. Noy 72. Sheriff of Notting- 
ham's Caſe. Vide infra. LE gt 


Debt and 3. Between an Eſcape for Debt, and for Felony or 
Felony. Treaſon. | * * 
Bysberiff 4. Between an Eſcape by a Sheriff or Bailiff, 
_—_— and an Eſcape cauſed by Reſcouſers. A Reſ- 
outen.  couſer ſhall be charged with the Debt. The 
Sheriff or Bailiff for a Negligent Eſcape ſhall 
be charged 'with the Damages only in the 
ſame Plea as the Writ ſuppoſeth, and not with 
the Debt. Lanes Rep. p. 10. 


In Fact 5. Between an Eſcape in Fact, and an Eſcape in 
and in Law: As where a Man may be in Cuſtody with- 
Law. out actual Arreſt. 5 DIO} 
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6, Between Error in the Proceedings, and a Nulli-Error 
ty of the. Record, and how the Sheriff ſhall takeand Nul- 
Advantage of either. lity, 


7. Between an Eſcape in the Life of the Teſta- Teſtator 

tor, and an Eſcape in the Time of the Exe- and Exe- 

cutor, upon Execution in the Time of the cutor. 
Teſtator. | = 


Note, If Judgment be reverſed before Action ofJudg- 
Debt brought for an Eſcape out of Execution, ment re- 
the Action is gone. 1 Sand. 38. Jones and Pope. verſed, 
8 Rep. 142. Dr, Drury's Caſe. 


Note, It was ſaid by Twiſden, in 16 Car. 2. B. R. SY 
The Occaſion of ſo much Liberty in hes —_ 
© Marjbalſea is, that the Marſhal is not charge- ty in the 
© able but by Bill, which muſt bear Teſte in Marſpal- 
* Term-time; and ſo in the former Term the/** 
party is not eſcaped: And by the Firſt Day = 
* of the later Term the Priſoner generally is to 
© return to Priſon, and ſo no Remedy for the 
Party. 1 Keb. 794. | 


| 


Here alfo it may be further obſerved from 


! 


Dalt. of Sh. 17. l 
That in Vaſiln's Caſe, 3 Co. Rep. it was reſolved, If a She. 
That if a Sheriff hath in his Cuſtody divers riff dieth 
Perſons in Execution, and dieth in the Time in his 
of his Office, and aſter a New Sheriff is made 8 
| here the New Sheriff at his Peril ought to take riff mut 
Notice of all the Executions which are againſt take Spe- 
any Perſon which he finds in the Gaol, but eial No- 
this is by Reaſon of the Neceſſity, for that oy of all 
there is no Perſon to make Delivery of them 3 
1 1 to 


W 
| 


| 


| 
| 
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to him, or to KR him Notice; and beſides, 
the New Sheriff may take Notice himſelf of all 
Executions, they being upon Record. 


And of al Alſo in the former Caſe, the Sheriff (it ſcemeth) 
| 2 Pri- is to take Notice of all other P:iſoners in the 
„ Gaol, and of the Cauſes of their Commitment; 

and ſo the new Sheriff (upon the Death of 

the Old Sheriff, during the Time of bis Office) 
is chargeable without either Delivery of the 

Priſoners, or Notice of the Cauſes of _ 
Commitment. ; 


And for And ſo it nech for the Delivery of the Writs, 

the Writs- upon the Death of the Old Sheriff during the 

_ Time of his Office, the New Sheriff is to take 

Notice of all other Writs, (and of the Contents 

thereof) which ſhall be in the Hands of his | 
 Predecefſor, or his Under-Sheriff, 1 2 


Eſeape in Alſo in the fond ROPES Caſe, it was reſolved, 
the Inter- That if a Sheriff die in the Time of his Of. 
val. fice, and that before another is made Sheriff, 
F there if a Priſoner who is in Execution ſhall 
break the Gaol and eſcape, and go his Way, yet 
| this is no Eſcape; for that by the Death of the 
He may Sheriff, all his Priſoners were in the Cuſtody of 
be taken the Law, until a New Sheriff be made; and the 
- ogy Priſoner may be taken again in Execution at .00y 

| — * Time after Where ſoever he ſhall be found, 
If in Pri- But if ſuch Prien wall be in the Gaol at the 
ſon at tho Time ſuch New Sheriff is made, there the 
time fuch New Sheriff (as ſoon as he is appointed by the 
rie — King; or at leaſt as ſoon as 9e hath received 
made, he his Patent) ſeemeth to be chargeable preſent- 
is charge- ly with them, without any Delivery or Notice 
able. made or given to him of the ſaid Priſoners, 
: or 
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or of the Cauſes of their Commitment; and if 
Priſoners ſhall after get out of the Gaol, this 
is an Eſcape; yet if it be without the Conſent 
of the New Sheriff, or his Gaoler, then they 
alſo may be taken again at any Time after. 


BS 231 Again, Dalt. 138, 139. ö 5 
If the Sheriff or any of his Officers do ſuffer any Volunta- 
Priſoner being in Execution, to ger at Liberty? ſuffer- 
before the Debt be ſatisfied , the Creditor Esecuti. 
may either have his Action of Debt againſt on to e- 
the Sheriff, and ſo ſhall recover his Debt, or ſcape. 
elſe the Creditor may have an Action of the 
Caſe againſt the Sheriff. | 


Zut if the Priſoner do eſcape of his own Wrong Eſcape a- 
againſt the Will of the Officer, altho' he eſcape 8 
and get out of Sight, or into any other County _ , 
where the Sheriff or Officer hath no Authority; 

yet if freſh Suit be made, and he be taken Freſhsuit 
again upon the freſh Suit, he ſhall be ſaid to be 
ſtill in Execution. 3 Co. 52. SHER 


And upon ſuch an Eſcape againſt Will, if he be Taken a- 
| taken again upon the freſh Suit, before any Ac- = _ 
tion brought bor the Eſcape; it ſhall be adjudged on for the 
no Eſcape. . f Eſcape. 


And if the Action be brought for ſuch an Eſcape, Taken a- 
yet the Sheriff may take the Eſcaper again, and gain after 
detain him in Cuſtody till he hath made his an Action 
Agreement with the Sheriff: Or elſe he may brought. 
have an Action of the Caſe againſt him; and 
in theſe Caſes he ſhall not be relieved; becauſe 
the Eſcape was of his own Wrong, and without 
the Conſent of the Sheriff, or his Officer. 


A —_ 
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2 The late Act for rking up | Eſcaper by ] 
Judge $ Warrant. | 
Of Eſcapes as to Mean Proceſs. 
In Cufto- When a Man is in Cuſtody of the Sheriff by 


Uy with- Proceſs of Law, and another Writ is Jeliverch 
out actual to him to take him, preſently in the Judgment 
Arreſt, an of Law, he is in Cuſtody without actual Ar. 
Adion reſt, quia Lex non pracipit inutilia; as A. reco- 
ee vered in Debt; Defendant was outlawed, and 
all be after the Year the Plaintiff Pprocures a Capias 
good. Urlagar', and delivers it to the Sheriff of London; 
* © after the Serjeant arreſts the Defendant to an- 
ſwer J. S. before the Sheriff, the Plaintiff delivers 
the Sheriff's Warrant to the Serjeant (who had the 
Defendant in his Houſe) to arreſt the Defen- 
dant ; the Serjeant refuſeth, and after the Sheriff 
ſuffers him to go at large : Plaintiff brought Action 
againſt the Sheriff, ſuppoſing he had arreſted 
him, and Defendant pleaded non Permiß it, & c. 5 

. Rep. Froſt's Caſe. - 
Priſoner By Vi udbam in Bens kin-s Caſe, b by Law the 
not to be Bailiffs ought not to hurry away any immediately 


Hurried to priſon, but he may call any other Perſons in 


way. Aid, and ſo may commit the Priſoner to them. 
1 Keb. 483. Benskin's Caſe. 
Eſcape If Sy Aſſent the Sheriff ſuffer one to go at large, 


. Action lies for the Eſcape. Aliter if without 


Conſent, and he may be taken again on freſh Suit. 
3 Go 52- Dali. 139. os | 


* 


4 
1 
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London againſt B. and had him in Execution in to go 


166. accord. 


R 


£ 


E | 


i Of Eſcape out of Execution. 


hat ſhall be ſaid an Eſcape of a Priſoner out of 
ain for Her, gr pos 


If a Man in Execution be ſuffered to go at large priſoner 
for a Time out of the County, and to return again in Execu- 
and this upon Bail or Mainprize, yet this is an E- tion, &. 
ſcape, for he ought to be kept in arcta cuſtodia. 

So if he be ſuffered to go at large to any Place 
within the County, and to return again; fo if hg 
be ſuffered to £0 at large within the ſame Town 


' . HS 3 1 ; 
where the Priſon is, it is an Eſcape, tho' he re- 


turn within his Time. Plowd, 36. b. Platt's Caſe. 
3 Rep, 44. Hoynton's Caſe, Hob. p. 173. Earl 
of Eſſex. jb 1 „ 
The Caſe was A. recovered upon a Plaint in guffered 


Ludgate. A. died inteſtate. B. was permitted by from Lud 
the Keeper of Ludgate to go at large into South. gate to 
wark with J. S. Servant of the Keeper, and by aut, 
the Command of the Keeper. The Adminiſtra- 
tor of A. brought Debt againſt the Sheriff of Lon- 
don upon the Eſcape. Per Cur'. It was an Eſcape. 
He that waited upon him into Surrey could not be 
Officer to the Sheriff of London, and ſo he had no 
Keeper: For the Power of a Sheriff does not ex- 
tend beyond his own County, unleſs in Special Ca- 
ſes, And the Party might have Action of Falſe 
Impriſonment again him, tho' the Baſton or Ser- 
vant waited on him there, being voluntary. Dyer 
"wo | 

If the Sheriff removes his Priſoner out of the permit- 
County without being commanded, it is an Eſcape, ting him 
and if he remove Priſoners for Eaſe and Delight in e 89 4. 
the ſame County, it is an Eſcape : As a Priſoner — 
Vent to a Bear-baiting with his Gaoler E the 0 

1 ame 


! 
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ſame County, and it was adjudged an Eſcape; ſo 


if the Sheriff permit his Priſoner to go to work, it 


is an Eſcape. Hetly p. 34. 9155 
o walk To ſuffer a Priſoner to walk in the Town, thy 
in Toun with a Keeper, is an Eſcape, unleſs it be upon à 
without a Habeas Corpus from a Court of Juſtice. Hol. b. 
Hab. Corp. 202. If the Habeas Corpus bears Teſte in the End 


of one Term returnable in another, this Writ will 


not warrant the Priſoner to go at large in the Va- 

May re. Cation. Hob. ibid. Balden and Temple's Caſe; ſor 
3 his though the Sheriff may remove his Gaol from one 
Gaol, Place to another within his Bailiwick, yet he muſt 
keep it and his Priſoners within it, and not ſuffer 
them to go at Large out of the Priſon, tho' he him- 

ſelf be attending on them, without an Haheas Cor- 

pus from ſome Court of Juſtice. And let Keepers 

of Priſons beware when they receive an Habeas 
Caution Corp. from the Chancery, or any other Court bear- 
upon an ing Teſte in the End of a Term to have the Body 
Hab. Corp. of one in Execution in the Court the next Term, 
that they do not by Colour of ſuch Writs ſuffer 

the Party to go at Large all the mean Time, (as it is 
ſometimes practiced) for the Writ warrants no 

more than that he be brought out of Priſon only 

for that Purpoſe, and only for ſo much Time as 

in * of Law ſhall be convenient and ne- 


ceſſary for the Execution of the Writ, and no 


more, which in privilegiis odiofis muſt ever be 
ſtrict. 8 12 5 | 


Hb. Op By Hale in Lutterel and Moſedell ; Caſe, a 


inthe Af. Hab. Corpus out of that Court to which the Party 
fize-rime.is a Priſoner doth juſtify the Gaoler in Aſſize- 


time, but otherwiſe if it be out of any other 


Court; but out of which ſoever, if the Autho- 
rity of the Writ be executed either in Time or 
Place at the Pleaſure of the Gaoler or Priſoner, 
it is an Eſcape, as being carried a Month wy 
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the Time, and ſtaying a Month after; alſo the 
Habeas Corpus being at a Place and Day certain, it 

is no Pretence of Stay at any other Places, or ultra, No pre- 
to ſearch Writings, or to ſpeak with Witneſſes, tence of 
2nd immediate is a convenient Time without wil- Delay. 
ſul Delay: So is Mod. Rep. 116. tho' the Sheriff 

be not bound to bring the Priſoner the direct Way, 

yet he ought not to carry him round about a great No 


Way, for the Accommodation of _ Party; if hereund- 
do it, it is an Eſcape. 3 Keb. 305. Lutterell and about 
Moſedells Cale, and Mod. Rep. 116. Maſedell's Way. 


But upon this Point of the Priſoners being ſuf- Diverſity 
ſered to go at Large, there is a Diverſity to be | 
well heeded. And that is, e | | 

Between one in Execution within the Franchiſe Of one in 
or County where the common Gaol is, where the Executi- 
Office of - Sheriff or Bailiff extends, for there if the 22 within 
Sheriff, Cc. aſſent, that one in Execution ſhall go __ 4 N 
out for a Time, altho' he return by the Time, or County. | 
if he ſuffer him to get at Large by Bail or Baſton, 
it is an Eſcape. But when the Sheriff, Cc. is When to 
commanded by Writ to have the Body at Heſt- have him 
minſter, he may be a Keeper of him in another at ef 
County, as in the Caſe of Bennet and Halſey. ter. 
My ——— 3 Rep. 44. Boyſton's Caſe. Vide Dyer 
275. Upon the Sheriff's ſuffering one to go at By Con- 
Large for a Time, by the Conſent and Agreement ſent of 
of the Plaintiff, and the Priſoner returneth again. thePlain- 
Dalt. 139. e Rur | rtf, 
The Plaintiff was taken in Execution by the Upon 
Sheriff of B. and by an Habeas Corpus he was Hab. Corp. 
brought to Smithfield by the Gaoler of B. and f Pri. 


there at eight a Clock at Night the Priſoner went ſoner 


into Southwark, and none with him, and there vent 


continued all Night, and the next Morning he re- from 


turned to Smithfield to his Keeper, Smithfield 


to Soruth- 
wark. 


and there con- 
tinued 


| 


„ 


| 
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332 The Office and Duty of Sheriffs, &. 
tinued with him till the Return of the Writ, . , goes 
which Day be brought him to the Lord Chief u. this 
ſtice's Chamber at Serjeants Inn, and he returneg the! 
bis Writ, and the Chief Juſtice committed him to Lig 
the Marſbalſea, and it was adjudged to be no E. of ti 
ſcape in the Sheriff, So in Burton and Andrews, M If 
Caſe. Mo. Rep. Bennet and Halſey. Nin tk 
Where _ For the Effect of the Writ is performed to hays Wis 
dre Reck him there at the Day, and the Writ does not com- Caſe 
8 4 mand him to bring him the uſual Way, but to have A 
perform- his Body at the Day, and ſo if one be Sheriff of bein 
ed. two Counties, and had arreſted two by two ſevery M19! 
Capias's in two Counties, he may bring one ino {Fil 
the other County to have them both at J/ftmin . 
ſter, and may bring them the ſureſt Way. is in 
Hab. Cory. If a Gaoler on an Habeas Corpus ad Teſtificay 
ad Tefifi- dum bring one whom he had in Execution to be: WON: 
. Witneſs; by Tuiſden, it is an Eſcape, and fo has rift 
been adjudged. In Roll his Time, the Court wa e? 

moved for an Habeas Corpus for a Priſoner in the WW 
Denied King's Bench, that he might be a Witneſs in a Hen. 
into the Cauſe in Derbyſbire at the Aſſzzes, but it was de- 
Country. nied; but he ſaid he knew it granted for one to 
Allowed be a Witneſs at a Trial at Guildhall, but at the 
to Guild- Charges and Peril of the Party, for whom he wa | 
ball. to be a Witneſs if he eſcape. 14 Car. 1. B. R. MW” 
Allowed And in 24 Car. 2. B. R. Adam's Caſe, the Cour WF" 
into Mid- granted an Habeas Corpus for a Priſoner in the Mar. e 
dlefes. jhalſea to teſtify in a Cauſe in Middleſex. But W* 
| Hale Chief Juſtice ſaid, He would never grant it in 
his Chamber, being but a private Perſon, and the 
Party may eſcape, which would be remedileſs. Si- 
i. oo DR 
The King If one be in Execution in the Fleet, or other i 
cannot Place, at the Suit of the King, or of a common er 
3 Perſon, and the Warden or Gaoler (by the Com- 


at Large. mand of the Lord Chancellor or Treaſurer) ſuffer 


him to go into the Country with a Keeper to ge. 


, / 


— : 9 - 
„ ; 4 » 
2 . 2 
( 3 21; 


! 
1 
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ther Money, the ſooner to pay the King; and he 
oes accordingly, and returns to Priſon again: Yet 
this is an Eſcape as to the Common Perſon ; for 
the King himſelf cannot licenſe a Man to go fo at 
Large. Dyer 12 & 13 Eliz. 297. See for ſeveral 
of theſe. Dalt. ch. 29, SL eee | 
If one be in Execution at the Suit of the King At the 
in the Fleet, the Warden may ſuffer him to go to Suit f 
his Counſe] with his Keeper: But not fo in the the King 
Caſe of a common Perſon. - Savill's Rep, p. 29. * the 
3 | N | cet. 
A Man is in Execution for Debt, and a Woman Woman 
being Warden of the Fleet marries the Priſoner : Warden 
This is an Eſcape ; for that he cannot be his own marries 
Priſoner, nor a Priſoner to his Wife. Priſoner. 
So if the Sheriff or Gaoler marry a Woman that $i9:51s of 
is in Execution for Debt. Sheriff. 
Sir Gervas Clifton's Caſe, cited 1 Leon. 237. in Suffering 
Officy and Saltington's Caſe, was, He being She one to ſce 
if ſuffered one in Execution, and in his Cuſtody, a Play. 
to go and ſee a Play; and the fame was adjudged 
a Elcape, and the Party could not be in Executi- 
V 7 
| This Caſe was referred by the King to the Judg- Hab. Corp. 
s. Trin. 12 Car. 1. Whether in Regard of the in Regard 
Plague, Habeas Corpora may be granted for the Of = 
riloners in Execution in the Priſons of the King's TI 
bench and Fleet, upon Judgments in the Common 
Bench and Exchequer ;\ and it was certified by them 
to the Lord Keeper, That if upon Habeas Corpus 
pranted, the Gaoler ſuffers the Priſoners to go at 
ge with a Keeper or Baſton, that this is an E- 
ape, and that no Habeas Corpus ought to be by Not at 
0 ne * Purpoſe, which _ King well ap- lowed. 
And in primo Caroli the Priſoners in the Fleet 
petitioned the Parliament, that they may have Ha- 
as Corpora in the Vacation, in Reſpect of the 
CLOSE 16 2 great 


| 
| 
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334 The Office and Duty of Sheriff, 8, 
great Plague in London; but the Parliament would 
not aſſent to it, becauſe againſt the Law. 
Executi- A Capias ad ſati faciend is ſerved upon gn, 
on ſerved who is a Priſoner for Felony, and indicted and 
upon onearraigned, and found guilty, and afterward e. 
_ 's fſcapes. Debt lies againſt the Sheriff, for the Exe. 
Z A Fae 
for Felo- cution was well ſerved upon him; and altho' hi 
ny and Body was at the Queen's Pleaſure, yet he ſhall not 
then an take Advantage of his own Tort, but he ſhall an- 
Eſcape. (wer the Suit or Execution of a common Perſon 
Cro. El. 165, 517. 1 Leon. 87, 236. Ognel and 
JJ Ges e EY PHT HUD, 55 
Sheriff The Sheriff had one in Cuſtody on a Ca. f 
liable for which iſſued poſt diem & annum, without a Kin 
Eſcapes fu to warrant it, and let him eſcape; and tun 
on cr” held the Sheriff was liable notwithſtanding thy 
neous | | | paſa +; 
Proceſs, Proceſs was erroneous, and that he ſhould not take 
64 Advantage of the Error: But otherwiſe had i 
been on a Capias ad reſpondend' teſted in Triniy 
Term, and returnable in Hillary, ' becauſe ſuch 
Proceſs muſt be returnable from Term to Term, 
Shirley verſus Myright. Trin. 1. Aung. 1 Sal. 
273. Vide 5 Mod. 413. 3 Mod. 324, 325. 
Dit Debt for 200 J. on Bond conditioned to py 
charge by 100 J. and for want of Bail the Defendant wa 
a Court committed to the Marſhal, and he applied to the 
not Juſtices of Peace of Surrey, and procured a Dil 
l charge on the Act for Relief of Inſolvent Debton 
— : The Plaintiff obtained an Eſcape- Warrant, up 
void, and Which he was taken; and on a Motion to be di 
an E- charged, the Court held this was an Eſcape: I 
ſcape. he being a Priſoner indebted, and alſo charged in: 
| bove 100 15 Debt and Damages, the Juſtices had 
no Authority for what they did, and therefor 
their Diſcharge was illegal and void. Mich. 4 
Annæ. x Salk 273. | | 
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Ch. 21. Pk Eſcapes. —_ 
The Sheriff delivers the Priſoner upon a void Delivery 
Audita Querela : This is no Eſcape, and there the upon a 
| Priſoner may be taken again in Execution. Mo. 
344. Us 479. Collin's Caſe, boat 
But if a Scire facias had in it the Words of Au- Eſcape. 


ord Au- 
ita Que 
rela is no 


dita querela, it is againſt Law, and it is an Eſcape 


Rep. 383. | 


if the Sheriff deliver the Priſoner upon it. 1 Koll. 


A forged Warrant of Attorney for Satisfaction 15, qq1 
is delivered into the Office where one is in Execu- qejivers 
tion, and the Marſhal lets him go: It is an E- one on a 
ſcape, unleſs the Attorney's Hand were to it, or a forged 


Superſedeas delivered. 1 Keb. 873. Collet's Caſe. 
| Note, The Marſhal is bound to take Notice of, gion. 


Warrant 
for Satis- 


all Commitments in Court. ide 6 Mod. 133. But 


| in other Caſes he is not chargeable in Eſcape till 


Notice of the Commitment. See the Caſe of War- 


ſon and Sutton. Mich. 13 W. 3. 1 Salk. 
2 


rer "TO SPY POR I 
| If a Man recover againſt Baron and Feme, and Debt lies 


take both in Execution, and after the Wife is ſuf- upon E- 

fered to eſcape ; tho! the Husband continue in Pri- ſcape of 

ſon, yet Debt lies upon this Eſcape againſt the She- che Wife. 
rf, in which all the Debt ſhall be recovered ; for 

this was. the Debt of the Wife, and ſhe is as fully 

in Execution as the Husband: And Debt lies on it 


as well as Action on the Caſe. So if the Feme be 


only taken in Execution. 2 Bulſtr. 320. 1 Roll, 


| Air. 810. Dr. Sutlof and Sir George Reynel. 


3 Bulſtr. 150. 1 Roll. Rep. 204, 205. Cro. Jac. 


657. Whiting and Sir George Reynel. 


Niere | 
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Where the Sheriff ſhall be fo chargeable with a Pri 
ſoner, as to Eſcapes; where the Action will lie, 


and in what Caſes not. 


In Re- The Entry of a Committitur upon the Roll ſhall 


ſpe&t of not charge the Marſhal for Eſcape, (if there be any 
che Entry aſter) for then it ſhould be in the Power of every | 
Role Attorney to charge the Marſhal. A Committitur 
Rare 3 3 ur 
Committi- Was ruled to be vacated, to the Intent the Plain. 
tur. tiff ſhould be at Liberty to take out, what Execy. 
tion he will, But if the Party after ſuch Commit. 
titur entred be in the Marſhal's Cuſtody, and then 
eſcape, the Marſhal ſha!l be charged for Eſcape, - 
Siderfin 220. Conny and Tacos. * 
Caution Therefore let the Student beware of the Opini- ; 
upon a on in Keble (1 Keb. 775) in this Caſe of Conny', k 
Committi- where he tells you, the Entry of a Committitur a. c 
Fur. lone is ſufficient to charge the Marſhal, as in Ex- u 
ecution for Eſcape of a Priſoner, without actual l 


Proof of his being in Execution, But the better 
Opinion is in 1 Keb. 375. in Pettyware and Han- 


1 


1 


The mo- The Courſe has been always of late, That in 
dern Caſe Committitur be entred on Record, yet it' muſt 


Courſe. be proved he was in Cuſtody ſince that Time; 
becauſe it is the nſual Courſe to enter a Committitar ſe 
, againſt every Defendant, tho' he be upon Bail. J. 
Marſhal, Wherefare the Court ordered the Marſha] to en 
>  ſhew, whether one were in Cuſtody or not. See if cit 
1 Salk. 272, That the Marſhal is not chargeable lh Ex 
till Notice of the Commitment, &c. ME 
Ca. ſa de- Capias ad Jatisfaciend' was delivered to the Will thi 
livered, Sheriff verſus J. . and after the Sheriff did ar- the 
16 andParty reft J. S by Force of a Capias Utlagat, and then BW tha 
= URS "the Party in the Capias came to the Sheriff, and the 
= -- Ca). Ur. Prayed that the Party may remain in Execution for » 
ri 


lazat, his Debt aſo; And the Sheriff ſuffers him to go 


7 N * y <P? * 
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it Large, and upon both Writs returned Non eſt 
inventus, Per Cur, The Sheriff was not bound in Diffe- 
Point of Eſcape to detain the Priſoner for the rence of 
Debt of the Plaintiff in Efcape; and it is not like 20ifying 
where one is in the Fleet for Execution; there, Ton on | 
other Condemnations in other Courts be notified to 
the Warden of the Fleet, he ſhall be chargeable 
with them all. 1 Leon. 253. V 
Scire facias lies not on the Eſcape of 4 Bai}, if Upon He 
no Scire fac? iſſued out againſt him; for the Sure- ſcape of 
ties ought not to be taken in Execution preſently. the Bail, 


© The Condition of Recognizance of Sureties is, 


That they bring in the Defendant if he be con- 
demned, or to pay the Debt. Now if no Scire fac 
Alues out againſt him, the Surety being taken can- 
not plead the Releaſe of the Plaintiff, or the Death 
of the Defendant in his Diſcharge, as he might do 
upon Scire facias, 2 Leon. p. 29. Devered and 
Ratdiff „ 5 


| Of Eſcapes as to the Old and New Shetiffs, and 


delivering over, 


The Sheriffs of London by Indenture deliver o- Eſcape * 


ver J. S. (in Execution at the Suit of A. and B. Law upon 
teverally) and only mention the Execution of A. not deli- 


J. S. eſcapes ; B. brought Debt againſt the anci-ver o. 


| eht Sherifts on this Eſcape. It well lies: For he in Execu- 


cinnot bs in Cuſtody of the new Sherifls for this tion. 
Execution, becauſe they were not charged with this 
Execution, and the Fault was in the old Sheriffs 
that they omitted this Execution of the Plaintiff in 
their Indenture; and the Eſcape began eo inſtante 
hat the ancient Sheriff delivered the Priſoner to 
the new, for then they ceaſe to'have the Cuſtody of 
lim, and although he remain in the Rules of the 


libr ir zs in Eſcape in Law. 3 Rep. miei 
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Feu She- If the Sheriff takes a Man in Execution, and af. 


go and 


333 The Office and Duty ok Sheriffs, &c. 
Upon one The old Sheriff arreſted one upon a Latitat, and 
rg at the Day returned Languidus, &c. and after. 
prong ap wards in exitu ab officio ſuo delivered him to the 
after- new Sheriff, as a Priſoner for this Cauſe, and the 
wards de- ne w Sheriff ſuffered him to go at Large. This i; 
livered an Eſcape in the new Sheriff, and an Action of the 
over. Caſe lies againſt him; and tho? the other Sheriff 

returned Languidus, &c. yet this is not materia] 
to the Plaintiff; he remains always in Priſon. Cr. 
Fac. 380. King verſus Sir Euſebius Andrews. 


rifnot ter a new Sheriff is made; and before the other 

chargea- Sheriff delivers over, the Party who was in Exe- 

ble be-  cution eſcapes. The new Sheriff is not chargeable 

fore Deli. ſor this Eſcape, but the old Sheriff; for the new 

very. Sheriff is not chargeable with any Priſoner before 

Delivery to him. 2 Roll. Abr. 557. Sheriff Skin- 

ders M. 55 

One in Execution is willingly let go out of Pri- 

ſon by the Gaoler, and then came into the Gaol 

came a- again; then a new Sheriff is, and then he makes 
gain into Eſcape. | | 1 | : 5 

Gaol. By Hobart, on a Trial at Guildhall, the new 

Sheriff cannot be chargeable with him, nor an- 

ſwerable for him, as ia Execution; for the Execu- 

tion by ſuch, Eſcape was utterly diſcharged. Nei- 

ther can two Sheriffs be anſwerable, mul & ſe- 

mel, for two Eſcapes, out of one and the ſame Ex- 

ecution at. the ſame Time. Hob. 202. Sherift of 

Eſſex's Caſe. 3. 


One let 


NewShe- One taken. in Execution on Ca. ſa. by the Us i 
riff not der-Sheriff, he took Money of him for the Execu- WF = 
anſwera- tion and let him go: Then the Sheriff dies anda C 


blewhere, new Sheriff is, and the ſame Under-Sheriff ; ande 


cond Ta- new Ca. ſa. is taken out againſt the Party, upon 4 
* which he was arreſted again, and eſcaped, N 
not 1aW- f 5 


C01 
= by 


” — 11 2 nee * bk Ed * 3 


2 Scire facias againſt A. upon the ſaid Judgment: . 


What Thing or A# ſhall ** an Eſcape, or in 


Gn Ot Eſcapes: — > 


By Hobart, the new Sheriff is not anſwerable, 
the ſecond Taking in Execution being never law- 
ful. Hob. P. 202. 

If the old Sheriff keep any Priſoner after he is 
diſcharged of his Office, it is an Eſcape. 2 Leon. 
$4: Smallman and Lane. 

If one taken upon a Cap eſcape, and the She- The like: 
uff die, and a new Sheriff be made for the Re- 
mainder of the Year; then the ſame Perſon is ta- 
ken by another Cap” for the ſame Cauſe and E- 
ſcape: This will not charge che new Sheriff. Hob. 

202. 

If the priſoner Walks 3 and returns in the Returns 
Time of one Sheriff, and eſcapes in the Time of ano-and E- 
ther Sheriff; this is no Eſcape in the Time of the ſcapes. 
ſecond Sberiff. Hob. 2 32. Vide antea. 

A. was taken in Execution in the Time of the New She- 
old Sheriff, and then eſcaped ; and afterwards in wi ſhall 


the Time af the new Sheriff the Plaintiff again ſued - 2 8* 


Upon which Execution was awarded by Default, ow 


and thereupon iſſued a Cap. ad ſat. againſt A. by Executi- 
which he was taken and eſcaped. Per Cur”, The on. 

new Sheriff ſhall be charged ; for tho? A. was in 
Execution, which was determined by Eſcape in 

the Time of the old Sheriff, yet when a new Ex- 

ecution was awarded againſt him upon his Default 

in the Scire fac*, the ſame ſhall bind the Sheriff, 

out of whoſe Cuſtody he eſcaped. 1 Leon. pag. 

3. -Gibbert and Sir George Hart. 


what Caſes the Sheriff or Gaoler 8 not be an- 
ſuerable for an Eſcape. | 


| Note, The Priſoner commlinel is in Cuſtody 

both of the Sheriff and the Gaoler ; and if he be 

committed to the Sheriff, and the Gaoler ſuffer him 
& 3 to 


345 The Office and Duty ok Sheriffs, &c. 
to efcape, the Gaoler is puniſhable. For the She- 
riff ſhall anſwer civilly for the Faults of the Gaot- 
wie criminally. 1 SAR 8 
Note, alſo a pfecedent Aſſent of the Sheriff will 
excuſe an Eſcape, but not a ſubſequent. 1 Salk; 
$7E- 3 

On Re- "if the Sheriff arreſt a Man upon a Latitat or o- 
turn of ther mean Proceſs, and the Priſoner is reſcued from 
na him before he be carried to I'rifon, and the Sheriff 
Proceſs Terurns the Reſcous againſt the Reſcuers; this ſhall 
the She. excuſe the Sheriff in Action ſur Caſe upon Eſcape, 
riff hall becauſe he is not bound, neither is it convenient 
be ex- for him to bring a Poſſe Comitat' with him to ſerve 
cen m dvery mean Proceſs. But if the Sheriff bring him 
Bede to the Gaol, and after he is reſcued out of Priſon, 
and he returns the Reſcous, yet this ſhall not ex- 
cuſe the Sheriff, for he ought to keep his Gaol at 
his Peril. But if the Sheriff takes a Man in Ex- 
ecution, as on a Capias ad ſatisfaciend. and he is _ 
reſcued before he brings him to Priſon, tho' he re- 
turns the Reſcous, yet this ſhall: nor excuſe him, 
for that he is to take a Poſſe Comitat. and the Par- 
ty cannot have a new Execution. Proby and 
Lumly. 


— Now leteus ſee whether, and how far, erroneous 
Preceſs ſhall excuſe: the Sheriff. | 

| Chargea- Tho? the Proceſs of the Court be erroneous, yet 

ble, tho* the Sheriff ſhall. be chargeable on Eſcapes; as if 

eee firſt Capias be by a wrong Name, and the Teſtat. 

eons by a right Name; ſo if one who is in Execution 

by: a Capias ad ſarisfaciend. on a Recognizance, 

tho? the Capras is erroneouſly awarded, yet the 

Sheriff is chargeable. Yet note, That a Capias ad 

ſatisfaciend* lies on a Recognizance, as in Ognell 

and Paſtor's Caſe. 1 Leon. > Bluſt, 256. Keyſar 

and-Tirrel, 5 e 


| 


| . 
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o of a Capias awarded without a Sci. fac. Cro. 
Eliz. 576, Conyer's Caſe. Cro. Eliz. 188. Bujhe's 
Cale. --- | 


} 


So that he is not to take Advantage of Error in Pivenſity 
the Proceedings; otherwile it is where he can alledge if he ean 


TRE „ alledge 
a Nullity in the Record; and if the Court award a Nullity 


Capias where it lies not to the Sheriff, by Force of in the 


which he takes the Party, and then ſuffers him to Record. 

eſcape, he fhall be: charged,-for he is not to dil- 

pute the Authority of the Court. 

Another Difference is, where the Court hath Diverſi- 

Jurisdiction: ofethe Cauſe and where not: Where ty, where 

the Court hath Juriſdiction, and doth miſa ward _ Torif 
s Juxiſ- 


Proceſs, this is but Error ; but if the Court hath difdins of 


no Juriſdiction, and doth: miſaward Proceſs, there theCavuſe, 


all is void, and the Sheriff may ſhew this in Dif: andwhere 
charge of himſelf: As if a Formedon be commen- not. 
eed originally in B. R. or an Appeal in the Com- 


non Bench, all is void, and no Action of Eſcape 


lies againſt the Sheriff; as K ingſton upon Hull is a 
limited Juriſdiction, and they hold Plea. of a Bond 
made out of their Juriſdiction, and thereupon a 
Capias was awarded againſt the Obligor, who be- 
ing arreſted on it, eſcapes ; no Action lies againſt 
the Sheriff; and this is the Difference in the Caſe 
of the Marſhalſea. But this is more fully reported 
in RolPs Abridg. 2 Bluſt. 62. Weaver and Clifford, 
Ognell and Paſton's Caſe. 8 Rep. 243. Dr. Dru- 
Is Caſe. [4 ROE 


Action on the Caſe is brought in B. R. againſt juriſii | 


the Officer in an inferior Court upon Eſcape ; ifTtion to 
the Plaintiff declare that he brought an Action a- be al- 
gainſt F. S. in the ſaid inferior Court (as Kingſton ledgecd 
upon Hull) on an Obligation made at Halifax in 
Com Ebor, and does not alledge this to be within 
the re of the ſaid inſerior Court, and up- 
on this Judgment was given and Execution granted, 


ang the Defendant took him in Execution and 
5 4” ˖ 7 Z 3 | ſuf. 
8 Eu 


| 
| 
| 
| 
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ſuffered him to eſcape, and upon this he brings his 
Action. 1 Roll. Abridg. 809. Richardſoa and Ber- 
A . 
Declara- This Declaration is not ſufficient to charge the 
tion. Tho Defendant, becauſe it is not alledged, the Obliga- 
e was made within the Juriſdiction of the Court; 
ent; yet for although the Action be tranſitory, yet this in- 
if broughtferior Court had a limited Juriſdiction of Things 
in inferi- ariſing within the Juriſdiction; and the Proceedings 
re Court there were coram non Fudice, and utterly void, of 
AG: Which the Officer ſhall take Advantage in this Adi. 
muſt be on for the Eſcape. See 1 Lev. 50, 69, 96, 104, Oc. 
alledged Upon the Whole, we may ſee that the Caſe of 
to ariſe Warren and Clifford is miſreported in Telv. p. 42. 
there. it is ſaid, It was held by three Judges, that the 
Action did not lie, becauſe he was not a Priſoner 
by the Courſe of Law, for he was in Execution 
upon a Capias ad ſatisfaciend* on a Recognizance, 
which lay not, but on a Sci. fac'; and therefore faith 
that Book, he being taken by Cap ad ſatisfaciend', 
he is not a Priſoner by Courſe of Law, for the Law 
has not ordained any ſuch Means to arreſt him; and 
he being in Cuſtody without Warrant, it is no E- 
ſcape. But this is a double Miſtake, for a Capias 
ad ſatisfaciend* has been adjudged to lie on a Re- 
cognizance, and if it did not, yet it is but errone- 
ous Proceſs, of which the Sheriff ſhall not take 
Advantage. Vide antea. by Rs 
Errone- In Caſe upon Eſcape againſt the Sheriff of Lar- 
ous Pro- Caſter, for ſuffering one M. V. to eſcape out of Ex- 
ceſs, be- ecution ; and ſhews a Recovery againſt him in B. R. 
cauſe the and Cap ad ſatisfaciend* and a Non eſt Invent te- 
ef Þ turned; and a Teſtatum that he concealed himſelf in 
from the the County of Lancaſter, and a Writ was awarded 
Com- to the Chancellor of the County Palatine of Lan- 
mand to caſter, that he ſhould command the Sheriff to 
OE of fake the ſaid J. M. ad ſatisfaciend', &c. ita 
Corr. pal. Juod the ſaid Chancellor ſhould have him, Ci. 
Lancaſter, and that the Chancellor commanded the es 
in 3 ns that 


8 


A 
| 


Ch. 21. Of Eſcapes: 
that he would take the faid M. ita quod the She- 
riff ſhould have him coram FJuſticiariis, &c. and 


the Defendant being Sherift did thereupon arreſt 


him, Cc. Error was brought, becauſe the Writ di- 
rected by the Chancellor to the Sheriff was not 
warranted by the Writ directed to him, for it va- 
ries from the Command, for it ought to have been 
that the Sheriff ſhould have the Body before the 
Chancellor, ita quod that he ſhould have him be- 
fore the Juſtices. Sed nou allocat'; for though there 


de Error in the Proceſs, the Sheriff ſhall not take 


any Advantage thereof, but baving ſuffered him 


to eſcape he is reſponſible to the Party, Cro. Jace 


288. Burton and Eyre. 
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* * 
* 


So the Sheriff ſhall not take Advantage of Er- Sheriff 


' ror in the Proceſs, as in B R. the Plaintiff had ſhall not 


judgment to recover more than was due to him fake Ad- 


273: 5 Mod. 413. 


To this agrees Fitz. Tit. Bar. pl. 253. Debt ByaGaol- 


| a 


was brought againſt a Gaoler for Eſcape, who ſai 
the Sheriff Ji not deliver him lawfully to him : 


| 2 Sand. p. 100. Jaques and Lockart. Vide 1 Salk. er: 


But per Cur”, he is not to meddle whether the Proceſy 
Sheriff delivered him lawfully to him. So 21 Ed. diſeonti- 
4. 23. 4. Action againſt a Gaoler for ſuffering one nued. 
condemned to go at large; it is no Plea to ſay, that No Plea. 


the Proceſs was diſcontinued before the Judgment 
given, for he was a Stranger to it. Dyer. 66. 15. 
4 Rep. 84. Southcott's Caſe. 


If the Priſon be broken by the: King” s Enemies, Priſon _ 
this ſhall excuſe the Sheriff from Eſcape, for the broken by 


Gaoler could not reſiſt them, and he can have no 


the King 8 
Enemies 


Remedy over; but if a Priſon be broken by Re- ſhall ex- 


bels and Traitors within the Realm, ſo as the Priſo- cuſe the 


ners eſcape, this ſhall not excuſe the Eſcape, for DG 


the en may have his Remedy over. 


| 
| 
24 ; 


$3 


Eſcape If the Priſoners eſcape by ſudden Fire, this 


> 


r ſhall excuſe the Sheriff, for it is the Act of God. 


ire ſhall , th 
excuſethe Dyer Pl. 66. 


Sheriff. 85 
5 Mpere the Eſcape of one ſhall be & Diſcharge of the 
PO other, or not; and where the other ſhall have 
Os . Audita Querela, or zot, vide ſupra. 


Two Two are bound jointly and ſeverally, and one is 


bound in Execution, and the Gaoler ſuffers him to eſcape 
e voluntarily, this cannot be pleaded by the other, 
on and for it is no Diſcharge of the Debt, and by Conſe- 
ſuffered quence the Action lies againſt the other; now 


to eſcape. where two are bound jointly and ſeverally, one 
was condemned and taken in Execution, and af- 


ter the other was ſued, condemned and taken, 
the firſt eſcapes, the other ſhall not have Audita 
xecutl- Querela, becauſe it muſt be an Execution with Sa- 


on with Fe : 4 res ve 
ec, tisfaction: And though the Plaintiff may have 
Bede on Eſcape againſt the Sheriff, yet there 


tion. 
ought to be Satisfaction in Fact before Audita 
Querela lies, and perhaps the Sheriff is worth no- 
thing. And jf the Defendants were ſued by one 
Writ and ſeveral Præcipes, although the Ent: 
| ſhould be Quod unica fat Executio, this is Laas, 
ed to be with Satisfaction, for he ſhall have both 
Two ta- their Bodies. But if two are taken in Execu- 
pen, one tion for Debt, and one eſcapes, Debt lies againſt 
"oa Re tbe Sheriff; and after the Debt recoyered againſt 
dovery a- the Sheriff, or againſt the other, the other which 
— the remains in Execution ſhall have Audita Querela 


heriff, to be relieved; but the Body taken in Execution is 


chan have vo Satisfaction for the Debt. 6 Rep. 86. Blomfield 
Ads ' Cale. Cro. Jac. 351. Pendavis'y Caſe. Cro. Elis. 
Semi, 478. 2 Bulffr, 3117 ! 
And ſo is Hobart expreſs; The Eſcape of one 
joint or ſeveral Obligar, where both be in Exe. 
3 „FFC ö : cution, 
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he Duty wholly ſurvived by the Death of the Pebt lies 
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curion, ſhall not diſcharge the other. Hobart, 

pag. 2, 59, 60. | CS | 
And therefore the Eſcape of one in Execution, Eſeaye of 

where two are bound in a Bond, is no Plea to the Js in 

Bond ; and though he eſcaped by the volun- ern 

tary Permiſſion of the Sheriff, ſo as the Plaintift to the 

is entituled to an Action againſt the Sheriff, yet Bond,tho” 

that ſhall not deprive him of his Remedy againſt it was by 

the other Obligor: Bur if he had pleaded, That Permifh- 

the Sheriff ſuffered him to go at large by the % 

Licence of the Plaintiff, it might have been 

pleaded in Diſcharge. Cro. Car. 75. Whitarre and + 

Hankitſon. . th ' Ts 4 46 *. 0,95 
G and A. were jointly bound to T. in a Bond hesatiſ⸗- 

of 7000 1. The Obligee takes ſeveral Actions, faction 

and had two ſeveral Judgments, and ſued both ought to 

to Outlawry, and A. was taken upon a Cap Ut- be {pr 

lagar” by the Sheriff of D. who voluntarily ſuffer- gow) in 

ed him to eſcape. 2 2 brought Debt againſt the Audita 

Sberift, and recovered and received Satisfaction, Querela. 

and proceeded to take 4. but A. brought Audita 

Querela; And he failed in his Declaration, be- 

cauſe the Satisfaction made by the Plaintiff to the 

Sheriff was not : ſpecially pleaded, (viz.) Time 

and Place where it was made; for it is iſſuables 

and it may be made after the Audita Querela pur- 

chaſed. But if T. had recovered only Damages Diffe- 

in Action of Caſe for the Eſcape, the Plaintiff rence be- 

ſhould have had no Audita Ouerela; but here he e of 

recovered his Original Debt in Action of Debt, Deb ana © 

grounded upon the Eſcape. Mod. Rep. 170. A, Caſe. 

ford and Tornelli- | !: 1 
Upon the Eſcape of any one upon a Joint Any one 

judgment and Execution, the Debt lieth for Ergcutz- 

the Whole; eſpecially if they be in ſeveral Pri- on ef. © 

ſons, as 5 Rep. 87. Blomfield's Caſe. Though capes, 


harty eſcaped before any Action brought, and for the 


- 
? 
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though the Executor of the Party dead is dil. 
charged. 1 5 

Death of But quare if the Death of one before the Action 

one. brought, doth diſcharge the Eſcape : By Hale ang 

Rainsford it doth not: By Wild and Tuiſden i; 

doth. 3 Keb. 305. Lutterel and Moſedale. 


Againſt Of Actions on the Caſe or Debt, by the Pary 


the She- | : 15 
riff 85 | againſt the Sheriff, &c. for Eſcape. 


Where If a Suit be in the Admiralty for a Matte 
to be ariſing ſuper altum Mare, and upon this the 


brought. Defendant is in Execution and eſcapes, the 


Plaintiff may have an Action for this Eſcape in 

caſe lies Action on the Caſe for Eſcape lies at Common 

at Com- Law, but no Action of Debt lay at Common 

mon Law. Law; but the Party was driven to his Special 

Action on the Caſe, which Action was ground- 

ed on a Treſpaſs or Tort, and not upon any Con- 

tract in Deed or Law. 1 Roll. Abr. 536. Bright 

right and Taylor. . 

Debt lies 2. But now Action of Debt lies againſt the Sheff 

by Sta- or Gaoler for an Eſcape upon the Statute of .:. 

fute Law. ap. 11. And 1 Rich. 2. c. 12. gave Debt again 

the Warden of the Fleet; and fo it is in Equity 2. 

gainſt the Marſhal : And though the Statute limits 

the Action to be brought by Writ of Debt, which 

is by Original; yet a Bill of Debt lies by the Equi- 

ty of theſe Statutes. And foraſmuch as this Statute 

gives Remedy by Debt, it gives Damages alſo: And 

this Act doth extend to Feme Coverts, and Keeper 

of Gaols for Eſcape of Priſoners in Execution. 1 
Leon. 17. Cro. Jac. 658. 


A. levies 
5 „ 


4 levies a Plaint in the Sheriff 's Court of Lon- 
aan againſt B. who was in Cuſtody on a former 
"aint by C. and then B. eſcapes (i. e. out of the 
Cheriff's Counter). A. may have an Action of E- 
ſape againſt the Sheriffs of London. Trin. 5 An- 


14. 1 Salk. 273. | 


Now we Will conſider Actions for Eſcape. 


5 
(Mean Proceſs, 

| On and | 
ter (Execution. 
the | | | | 
the | On Mean Proceſs. 
in | | 


ſt is ſaid, 1 Roll. Rep. 389, 440. Action on the Caſe lies 
on Bi Caſe lies not for Eſcape on Arreſt in mean Pro- D 
'on , ion it doth. on I 
ceſs; but upon Execution it doth. | Proceſs. 
ial But in 1 Roll's Abridg. 99. If a Man be arreſted 

d- on mean Proceſs at the Suit of J. S. and he e- 

0" if (cape, F. S. ſhall have a Special Action againſt the Special 

1. WM Sheriff on this Eſcape. 1 Roll. Abr. 99. May Action. 
„and Proby. | 3 

itt If a Man ſue a Latitat, to the Intent to de- Latitat in 


„care againſt the Defendant after Arreſt in Cuſtod' Debt. 
ſt Mareſc* in Action of Debt, and the Sheriff arreſts 
him, and ſuffers him to eſcape, an Action lies againſt 

s the Sheriff ſhewing this Special Matter, and he 

BY hall recover his Damages, having Regard to the 
„loss of his Debt. 1 Roll. Abr. 537. 85 | 

r And fo is the Bailiff of Newcaſtle's Caſe. One Eſcape 


brought an Action againſt F. S. before the Mayor, on Mean 
Bailifts, and Stewards of N. where the Bailiffs are Frocels : 
the Gaolers of the Town-Priſon, and J. S. is com- prifon ar 
mitted to the Bailiffs on mean Procefs for want of for want 
Bail, and they let him at Large before Judgment of Bail, 
and Execution, and after the Plaintiff recovers a- lies 4 
gainſt him. The Plaintiff may have a Special Acti- Bailitr or 
| on 0 
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on againſt the Balliffs for the Eſcape ; for by it be 
is deprived of the ſpeedy Means to have him in 
Execution after the Judgment. 1 Roll, Abr. 99, 
The Bailiffs of Newcaſtle's Caſe. Fed 


On Execution. 


lia Ca. If the Sheriff ſuffers one taken by him in Exe. 
: cr cution to eſcape, the Party at whoſe Suit he was 
Caſe, taken in Execution may have an Alias Capias a- 
; gainſt the Party that eſcaped, to take him again in 
Execution, or an Action on the Caſe againſt the 
Sheriff. Pract. Reg. 304. - ; 


Action If the Sheriff takes one by Capias ad Satisfaci-. 


lies, tho end in Debt, if he after permits him to go at Large, 
the Writ and feturns not the Writ, yet Debt lies on this 
be nor re- Eſcape ; for there is a Record of which the Party 
turned. fall take Advantage, though the Writ be not re. 
turned. Cro. Eli. p. 16. Clipton's Caſe. 
Eſcape Action on the Caſe, upon Eſcape of one brought 
on Cap. in Execution by Force of a Cap' Utlagar, is tam 


Ullag, pro dom Rege quam pro ſeipſo; and the Party ſhall 


I 


have all in Damages. - REED 

By Ou; An Action on the Caſe, Tam pro dom Rege 
tam. quam pro ſeipſo was brought, for that he had a Ca- 
| pias Utlagat after Judgment. againſt F. S. and de- 
livered it to the Sheriff of D. to execute it, who 

ſeeing J. S. and being deſired to execute it, would 

not do it, but ſuffered him to go at Large, and ak 


ter wards the ſaid Sheriff returned Non eſt inventus. 


Der Cur, The Action is well brought, and the 
EKing is to have the Benefit thereof as well as the 
Declara- Party. And in his Declaration he need not cite 


tion. the whole Record, but begin at the Judgment 


Quod cum uod cum recuperaſſet, &c. for it is but a Convey- 
vecuperaſ-. 7⁰ p ſe 3 b y 


es, Ge. ance to the Action, and it is not neceſſary to ſhew 


the whole Record; and it ſufficeth to begin at 
that which is the Cauſe of Action. Cro. Fa, 
e nn NOT Re TW 537 
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c. 7. Parkhurſt and Powell. Cro, Eliz. 877. 


* 


be MW Elen and Floyd, Cro. Jac. 360. Barret and 


[ 
[ 


. 


in Wj/inchcomb. | 


Who ſha have an Aclion of Debt or Caſe upon Duke ow 


Eſcape, or to whom it ſpall be Jaid an Eſcape, or Eſcape. 


re- And this is to be conſidered in the Cafe of a 

vas WM copias Utlagat”, of a Capias pro fine; or where 

a- one ſhall be ſaid to be in Execution Without Prayer 

in Wef the Party, and where not. ET. 

he If a Cap. ad Satisfac. iſſue upon a Judgment in Eſcape on 
ion of Debt, and the Sheriff return Non eſt Cab. Ur- 

ei- Ninventuc, and thereupon he is outlawed ; and af- 444i. 

ge, terwards a Capias Utlagat' iſſues out againſt him, Yer the 


his upon which he is taken and impriſoned, and after = : 
ty Wh: permitted to go at Large ; the Party who reco- Debt. 


vered ſhall have Action of Debt upon this Eſcape 
zzinſt the Sheriff; for he was in Execution againſt 
ht bim alſo, becauſe he cannot have a new Capias 
m Wd Satisfaciend*. And if he eſcape, although he Where 
all Nas taken at the King's Suit, yet the Party had one taken 
ſuch Intereſt in the Body, that he ſhall have Acti- on Captaz\ 
on of Efrape againſt the Sheriff; and before the ſhall be 
Phintiff®s Prayer to have him in Execution, he is ee 
in Execution at his Election. So that if the She- the eds 
iff ſuffer him to go at Large before the Plaintiff of the 
hath determined his Election, it is an Eſcape a- Party 
i- Wezinſt the Plaintiff, if he will and an Action ee | 
„Der lies. Telv. p. 20. 1 Roll. Abridgm. 810. 5 Per 
' Rep. Garnon's Caſe. F | 
„e 4. recovers in Debt verſ. D. in Banco Commu- gc ye. 
© n, and ſues a Capias ad Satisfac. and an Ex. poſt ry in B. C. 
t cap. and outlaws the Defendant who bwught Error Error in 
In B. R. and Judgment affirmed, and within the B. R. 
bear a Cap. Urlagar. is awarded, and he Deſen- Cap. Urs 
it ant taken, and the Sheriff ſuffers him to eſcape lag. 
| EC 8. be- Eſcapes 


\ 


\ 
- 
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95 before the Return of the Writ; Action lies againſt 
the Sheriff The Defendant here being taken by 
Cap. Utlagat. our of the King's Bench, ſhall be 
in Execution for the Plaintiff preſently after the 
Arreſt, if he will, although he was never brought 
into Court, nor the Court committed him in 
Execution for the Party. 5 Rep. Garnon's Cafe. 


As to a Capias pro fines N 
On Cap. Note, In all Caſes when the Plaintiff may have 
1 155 a Capias ad Satisfaciend*, and the Defendant i; 
be in Ex. taken by Capias pro fine, he fhall be in Execu- 
ecutionat tion for the Plaintiff, if he will, without Prayer : 
the Suit As a Capias pro fine on Recovery in Aſſumpſ;, 
ae and alſo a Cap. ad Satisfuc. returnable the ſame 
J* Term at one and the ſame Return ; and as to the 
Capias pro fine, the Sheriff returns Cepi corpus; 
and as to the Cap. ad Satisfaciend”, Non eſt in- 
eentus. If the Sheriff in ſuch Caſes takes the Par- 
ty by Capias pro fine, now upon this Taking he 
is in Execution for the Party; and if the Sheriff let 
him go at Large, he ſhall anſwer for the Eſcape. 1 

Fr Lees. 51. Hadſon and Leitz. 

Cap. So if a Man be taken by a Cap. pro fine for de- 
Ine for nying his Deed in the Action of Debt, and is ſuf- 
_— ns fered to go at Large, he who recovers ſhall have 
Debt againſt the Sheriff; for the Capias is ad r- 

ſpondend* tam nobis quam parti. 7 H. 4.4 
Recove- So in Recovery on Forger of falſe Deeds, if the 
ry on Defendant bz impriſoned for the Fine at the Pray- 
74 of er of the King's Attorney, if he be ſuffered to go 
Deeds, at Large before Satisfaction to the Plaintiff, he 
may charge him for the Eſcape, becauſe he i 
in Executien to the Party upon the Priſal at his 
Election. For he ought to be in Execution at the 
Suir of the Party, before Suit to the King, be- 
cauſe the Suit of the Party is the Original; 2 


1 * 5 \ ET. . IT hr 
Lo 
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the = but acceſlary, becauſe of the Suit. 75 
6. 6. b. | | | 5 5 


But if a Man be taken by ca ias pro fine for 

the King, where no Capias lies Fo he HET boo 
(as in Aſſixe with Force, &c.) and ſuffered to e- lies inthe 
ſcape before Prayer of the Party to be in Execution Original, 
for his Damages, the Party ſhall not have Eſcape n hall 
againſt the Sheriff, becauſe he would not be in Ex- _— 
ecution for him before Prayer. . 
e Re | Prayer of 
| theParty. 
| 


1 


| 
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Where it lies, or not. Agaiuſt whom Action of 
Eſcape lief. Where Execution ſpall be after Ex. 
ecution on Eſcape; and where it ſhall not be | 

_ Diſcharge of Execution, but that he may le n. 
taken again. Of laying the Action, and May. 
ner of Declaration in this Action. Where tl; 
Sheriff ſhall have his Action againſt the Pri ſoner 
that eſcapes ; ; aud how to declare. 


4% 


EL 


Action of Eſcape by Executors or Aua era, 
and how! to be brought, 


— 


Fhat an 2 T is made 1 ueſtion in Jones 173. and Tat, 
Executor 7. Lemaſon and Dixon's Caſe, Whether a 


on mean Executor ſhall have an Action on the Caſe againſt 
| Proceſs 


may not 
45 ſtator on mean Proceſs? But the better Opinion 


Eſcape. ſeems to be, The Executor cannot have any Re- 
medy ; the Eſcape being in the Time of the Te. 
ſtator, it is a'perſonal Wrong to the Party, & nu. 
ritur cum Perſona. Latch. 67. Fones 173. 

Sn But on the other Side it was ſaid by Dodderidg, 

contra. The Executor ſhall have this Action, and that it 


for it is a Wrong, tho' upon mean Proceſs, and 
the Tort continues as to the Executor; for every 
Thing which makes to the Hindrance of the Ex- 
ecution of a Will, is a Wrong to him; and the 
Performance of Wills is much favoured in Law. 


miſchievous Caſe; for as Won as the Creditor 
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the Sheriff for an Eſcape in the Fime of the Te. 


is within the Equity of the Statute of 4 Ed. 3. 


And if this Action would not lie, it would be 2 


dies; 
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dies, the Gaoler luffer the Priſonerytd eſcape, 


becauſe none may H Action againſt him. 


Two Jud je Here againſt Two. 8 . 
 WWhitlock's Diweffig was, This perſonal Tort may Diverſity 


org 3 0 

: of WW be conſidered in &yo Reſpects; as a Crime puniſſi- 

Ex WW able, and that is gone; or as a Tort to the Party, 
and then it is but reaſonable that the Executor 

n. WW ſhould have Remedy. E ; 

an- But it is agreed by all, according to Fitzh. N. B. That it 


1121. That if it were upon Eſcape after Judg- well lies 
ner ment, that the Action would lie by the Executor; after EE 
therefore quære as to Vade's Cale. 2 Keb. 616 Jug. 
The Executor moved for a Scire facias againſt 
the Defendant, eſcaped out of Execution in the 
Time of the Teſtator, and that the Committitur 
then entred may be vacated. Per Cur”, albeit the 
Party or the Gaoler on negligent Eſcape, or the 
; WE Party on wilful Eſcape, may take him again, yet No new 
h Y * 3 Band: Jet pen 
not by a new Proceſs or Capias after a Com- after 


it nittitur; nor can the Executors have any Re-mmirtr. 


070 


1 medy. . - 4 | | 
* But Srile's Rep. p. 32. Boomer and Payt, is po- Debt by 
e ſtive, That the Adminiſtrator may have Action Admini- 
of Debt againſt the Sheriff for the Eſcape of aſtrator. 
1. Wh Priſoner, ſuffered in the Time of the Inteſtare. But 

this was in the Caſe of Execution. 
1 So that the Difference ſeems to be where the piverſity. 
i: WF Eſcape is on mean Proceſs, and where it is out of 
z Execution. e | 
d | 5 
y Another Difference is betwixt an Eſcape in theDiverſity 
life of the Teſtator, and an Eſcape in the Time ofbetween 
e the Executor upon Execution in the Time of the neren 
„ Tefiator. And it is agreed for Law, That if af che 


Priſoner eſcapes in the Time of the Executor, theTeftator, 


2 | 
£ WExecutor may have Action of Deli. and the 
# Ng, Aa | Bur Time of 
; 4 the Exe. 
7 | 
| 12 | 


354 The Office and Duty of Sheriffs, &c. 
It muſtbe But the Queſtion is in Sir George Reynell and 
brought Langcaſiel's Caſe; and it is adjudged, That it 


by nin ought to be in the Detinet only, for it is grounded 


the Deti. on the former Judgment: And as an Action of 
net. Debt on the firſt Judgment ſhall be in the Detinet, 
ſo here; and the Difference was taken, Where the 
Action is grounded upon Privity of Contract, it 
ought to be in the Detinet. Aliter, when ground. 
ed upon a Tori. 
So is the ſame Caſe, Hob. 272. by the Name 
of Langcaſtel and Sidlcy : If it were in the Debet 
and Detinet, the Plaintiff ſhould recover for hi 
own Uſe. 
So it is in Stile's Rep. 32. Martin and Hend. 
ley, and 2 Roll. Rep. 132. 
So Executor brings Debt upon Eſcape of one 
who was Bail in the Recognizance with, &c. to his 
Teſtator, it muſt be in the Detinet. Lane's Re, 
p. 80. Carew's Caſe. 


No Coſts Note, In Debt for Eſcape, brought by the Ex- 


upon cẽadutor; if he be nonſuit, he ſhall not pay 
Nonſuit. Coſts. 1 Roll. Rep. 63. 

| The Plaintiff brings Action on the Caſe as Exe. 
Caſe and 


| Recove- Cutor againſt the Sheriff (Defendant) for Eſcape, 
ry as Ex-and had Judgment given him per Nomen of Exe- 
ecutor, cutor. This Judgment paſs'd by Non ſum Infor- 
upon a matus. Error was brought, becauſe the firlt Judg. 
Jus . ment was given for him as Adminiſtrator; and this 
Jon 6 in Action on the Eſcape, and the Judgment on it 
Admini- Was per Nomen of Executor. 


ſtrator. 
4. Dodderidge put the Caſe. 
5 — The Adminiſtrator hath one in "ORE for 


ret Debt, the Sheriff ſuffers him to eſcape; he brought 
Eſcape, . c his 


my 


0 
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his Action of Debt againſt the Sheriff ſor this E- 

ſcape, and recovers; and aſter all, he finds a Will And af. 
by which he himſelf was made Executor. The terwards 
Recovery ſhall now be good, and this Money re- finds a 
covered againſt the Sheriff ſhall be Aſſets in his Sk 
Hands, and no Audita Querela in this Cafe lies 

againſt the Sheriff. And Crook of the fame Opi- 

nion. | 


ſhall the E - 23 inteſtate, 
more ſhall the Executor here in the principal Caſe has A one 


have his Action againſt the Sheriff for the Eſcape niſtrator 
of him that was in Execution at the Suit of an ſhall not 


| Adminiſtrator. The Executor here hath no Pri- have 


vity to ſue Execution upon this Judgment, be- Debt. 


czuſe the Scire fac depends on the Satisfaction, 


and to this he is not privy. The Court being 
divided, it was compounded, 3 Bulftr. 112. 
Slingsby and Lambert, Cro. Jac. 394. 1 Roll. 
Rep. 276. Godbolt 262. meſme Caſe. See 
after. | | | 

Action on the Caſe lies by Commiſſioners of Bank- A gion 
ruptcy, for ſuffering one to eſcape who was com- ties by 


mitted by them, becauſe he refuſed to be examined, Commiſ- 
foners 


1 Roll. Rep. 47. Barnes and Cary. | Tian. 
h | | rupts. 


Againſt whom an Action for Eſcape lies. 
If the Under- Sheriff takes one in Execution, and Againſt 
ſuffers him to eſcape; Action of Debt lies againſt the She- 
the Sheriff himſelf. #25; TS, . 
But there is a Caſe cited in Marſb and Aſtreys Ang 

| ehe gain 
Caſe, 1 Leon. 146, The Under-Sheriff ſuffered he Un- 
a Priſoner to eſcape, and the Action was brought ger-She- 
againſt the Under-Sherift: For (faith the Book) it riff. 
may be the Sheriff himſelf had not Notice of the 
F | A1 1 | Mat- 


Pk Eſcapes: 355 


Hanghton contra. If the firſt Executor dies in- That if 
teſtate, his Adminiſtrator ſhall not have an Action firft Exe- | 
of Debt againſt the Sheriff for this Eſcape ; no eutor dies 


5 = — 1 y \ 


356 The Office and Duty of Sheriffs, 8c; 


Matter: (And I conceive it is no Matter whether 


he had or not, he having Security from his Under. 
_ Sheriff); and the Writ was delivered to the Under- 
| Sheriff, and he took a Fee for it. ; 
Where But this ſeems not to be Law: The Sheriff i; 
Action the Perſon in Court alone to anſwer all Miſdemean. 
lies a- ors of Under-Sheriffs, or Bailiffs. As the Under. 
gainſt the Sheriff lets one go that is arreſted upon a Latitat 
Under- : 5 
Fheriff or and returns Non eſt inventus; no Action lies a. 
not. gainſt the Under- Sheriff: But the Sheriff ſhall 
not be impriſoned nor indicted for the Act of 
the Under-Sheriff. Latch. p. 187. Laycock's 
Caſe. = 50 | 
Vet quare of the principal Caſe. Vide ſupra ſu 
Tit. Under-Sheriffs, © : EO 


Aftion a- Cap ad ſatisfaciend' is awarded to the Sheriff 
gainſt the Of Berkſhire to arreſt J. S. who was then in the 
Bailiff of Cuſtody of the Mayor and Burgeſſes of Mindſor, 
a Fran- and he awarded a Warrant to the Mayor, &c. to 
chiſe, and take him, who did ſo, and after let him eſcape. 
being the Action of Debt for this Eſcape lies againſt them, 
Sberiff not aga inſt the Sheriff. £36 | | 

And the like Law of a Bailiff of a Fran- 

chile. ; 35 


Not a- Action of Debt is maintainable againſt a Gaoler 
gainſt the or Sheriff for Eſcape out of Execution: But it doth 
Execu- not lie againſt his Executors or Adminiſtrators ; 
Sheriffs vide ſupra, yet with this Difference. Dyer 271, 
_— Where the Sheriff is chargeable in his Life-time 
Diffe- for a perſonal Tort or Misfeazance, there his Per- 
rence be-ſon is only chargeable, & Actio moritur cun 
5 Perſona: But where he is chargeable for levying 
de Money on a Fieri fac, and not paying it over, there 
Money. if he dies, his Executors are chargeable: It is a Du- 
ty. Cro. Car. 539. Perkinſon and Cullyford, 

ST. . e 


W K fron 


| Where Execution ſpall be after Execution upon E- 


* 


A Priſoner taken on mean Proceſs upon Plaint Againſt a 


before the Sheriff in London, is in Cultody of a Serjeant 
Serjeant, and eſcapes, the Action ſhall be brought ? London. 
againſt the Serjeant in this Caſe. Siderfin. p. 

318. 1 | 2 

g Action upon the Caſe againſt the Defendants be- How if 


ing Sheriff of London, on mean Proceſs, and after one of the 
| Tue and Trial by Niff prius, and before the Day Sheriffs 


in Banco, one of them dies; tho they are reputed ies. 


one Officer, yet they are two diſtin&- Perſons, and 


the Suit ſhall proceed againſt the other. Hard. 161. 
Harris verſus Phillips and Briggs. 


ſcape, or where an Eſcape ſhall not be a Diſ- 
charge of Execution, but that he may be taken 


* 


again. | 54, 


Note, If the Party negligently eſcape, the Party pyNegli- 
and the Sheriff may take him again; but if vo- gence. 
luatarily, then only the Party may take him volunta- 
again, but not the Sheriff ; but if the Sheriff let ry. 
him go by the Conſent of the Plaintiff, then nei- By Con- 
ther can take him. 2 Keb. 206. Alenſon and ſent of 

Butler. But ſee the late Scape-Act. | Plaintiff. 


But tho' the Party or Gaoler on negligent E- Not by 
ſcape, or the Party on wilful Eſcape may take him new Pro- 
again, yet not by a new Proceſs or Capias after aw. 
Committitur, 2 Keb. 616. Wades Caſe. Vide 
ates 3 DT a 

If one in Execution on Ca. ſa. eſcape of his own, Upon a 
Wrong, yet the Plaintiff cannot have other Execu- Ca. Sa. 
tion, Hob. p. 6. 333 „ 

If a Man taken in Execution by a Capias be put jncaſe of 
in Priſon, and after eſcapes, and after the Sheriff Sheriffs 
dies, a new Capias lies againſt him, otherwiſe the Death. 


Plaintiff would be without Remedy. But if a 


Aa 3 | Man 


— — Hen 
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358 The Office and Duty ok Sheriffs, &c. 
In Caſe of Man be in Priſon, and the Marſhal die, and then 
. Priſoner eſcapes, there is no Remedy but to 
take him again; for if after the Death of the old 
Sheriff, and before another is made Sheriff, a Pri. 
ſoner go at large, this is no Eſcape, for he is in 
Cuſtody of the Law, and may be retaken in Exe. 
cution at any Time. Hob. p. 60. 41 Af. 15 Mod 
Rep. 14. 3 Rep. Weſtbie's Caſe, 8 
New Ex- On voluntary Eſcape the Party doth not loſe hi, 
ecution. Intereſt, but may take him again; and if the Sheriff 
die, he may have a new Execution, if he will. 

Plez of So the Plaintiff Executor brought a Sci fac on a 
permiſit Judgment in Debt for the Teſtator againſt the De. 
ire ad fendant, Quare Execution” habere non debet, De- 
| b fendant pleads he was taken in Execution per Ca, 
Rod, - Sa. upon this Judgment, and committed to the 
Fleet, and that the Warden permitted him ire ad 
Largum. Plaintift demurs, and Judgment given 
pro Querente ; and he may have new Execution 2. 
gainſt the Defendant, who eſcapes out of Priſon, 
by three Juſtices, contra Vaughan. And Allanſen 
and Butler is full to the Point. Sir Thomas Jones 

p. 21. Allen and Winter. - 5 
Negli 5 Second Point, Whether permiſit ire ad Larg. ſhall 
ter. be implied negligenter or voluntarie, and it ſeems it 
| is not voluntary, becauſe the Plea ſhall be molt 
ſtrongly taken againſt the Pleader. 1. 
Where If A. be taken on Execution at the Suit of B. 
the Party and a voluntary Eſcape by the Aſſent of the She- 
has Ele- riff, and after the Sheriff retakes him and keeps him 
. in Priſon, he ſhall be in Execution to B. becauſe 
the Priſo- tho B. may bring an Action againſt the Sheriff on 
ner re- this voluntary Eſcape, yet this is at his Election; 
taken, or for the Party in Execution of his own Wrong ſhal 
oy he- not put /3. to his Action againſt the Sheriff againſt 
OO his Will, and it may be thar the Sheriff is not able 
to make him Recompence. 10 Car. B. ax eng 
$a OT Wh e 


Phillips and Stone. 


Ch. 22. Of Eſcapes. 


and the Lord Roberts's Caſe. Siderfin. 5. 350. 


Allanſon and Butler. 
S5oꝛ it is faid, tho* the Sale be liable to an The Ex- 


Action of Treſpaſs for the Retaking. yet the Pri- ecution 
ſoner is in Execution; and the Reaſon given is, wa be 


The Body is a Pledge, and the Execution muſt be eff 
efettual. 3 Keb. 453, 463. James and Pierce. 


Voluntary Eſcape ſuffered only to gain Fees, Volunta- 
ought not to be countenanced, nor is no Plea in ryEſcape 
Bar, that the Party was 0 0 to return to hot to be 


priſon again at bis Day; and the Plaintiff has an 
Incereſt, which is not diſcharged by the Eſcape. 
But my Lord Hobart on a Trial at Guildhall in 
the Sheriff of Eſſex's Caſe, was of another Opi- 


nion: The Caſe was; The Priſoner having been in 
| Execution, was willingly let go out of Priſon by 


the Gaoler, and then came into the Gaol again, 
and ſo remained in the Gaol till the Time of ano- 
ther Sheriff, and then eſca ped, and an Action of 


Debt was brought againſt the Sheriff, and he di- This is 

reed the Jury, that the Sheriff was not anſwera- ſinee de- 
ble to this Action; for when he was ſuffered by TN 
the Gaoler voluntarily to go pon, the Execu- 


Law 


tion was utterly diſcharged, ſo as he could not 
lawfully be taken again, nor adde ed in Executi- 
on by Law, tho' the Party would. yield himſelf to 


it, or the Creditor ſhould allow it. 2 Leon. p. 


162, 169. | 


If a Priſoner in Execution Gepe with the Per- Eſeape 
miſſion of the Gaoler, the Execution is utterly with the 
gone and extinguiſhed, and the Plaintiff ſhall ne- " Gaoler' , 


ver reſort to him that Eſcapes, but ſhall hold him- 


ſelf to the Gaoler for his Remedy. Aliter if he 8 


(cape voluntarily, or of his own Wrong, Prout ſupra. 
But the Law is now held otherwiſe againſt Ridg- 
ways Caſe, Dr. Drury's Caſe, and the Earl of Eſſex's 


Caſe: But tis otherwiſe in Caſe of a Reſcous. Hob. 


p. 202. Sheriff of Eſſex's Caſe, 2 Leon. 117, 162. 
Ang |: 1:4 


Bar that. In Sci“ fac) to have Execution on a Judgment 
he was in Debt, Defendant pleads, That at another Time 
formerly the Plaintiff had ſued Execution by Capias ad ſa- 
taken in z;5faciend', and the Defendant was taken in Exe- 
Execu- cution. Plaintiff replies, That true it is, he ſued 
tion. a Capias ad ſatisfaciend*, and the Defendant waz 
taken thereupon, but he preſently reſcued himſelf 
and eſcaped. Per Cur', the Replication is good, 
Repl. by and it is no Reaſon the Defendant ſhould take Ad. 
' Reſcous vantage of his own Wrong; though it is no good 
and E- Return upon a Capias ad ſatisfaciend”, that the De- 
ſcape. fendant reſcued himſelf, nor any Plea in Debt on 
2 Eſcape; and the Plaintiff may have as well hi 
Remedy againſt the Party as againſt the Sheriff, and 
the Party hath Liberty to begin again de novo by 
Action on the Judgment, or againſt the Sheriff. 
Cro. Fac. 240. Robinſon and Clayton. 1 Keb. 666, 
New Ex- If a Man upon a Capras ad ſatisfaciend* be ta. 
ecution ken in Execution, and after reſcues himſelf from 
upon the Sheriff, and eſcapes, the Plaintiff may have a 
Reſeous. ew Capias againſt him, and take him again, 
the firſt Writ not being returned or filed, nor 
any Record made of the Award, and this on 
a Sei fac' after the Year, becauſe he ſhall not 
take Advantage of his own Wrong, and ſo he 
may have Elegit or any other Writ: And ſo it is 
if the Sheriff had returned the Writ and Reſcous, 
the Plaintiff may have a new Capias againſt him. 
1 Roll. Abr. 904. Mounſon and Clayton, and Rad- 

ford and Hopkins. 5 
Freſh lf one in Execution eſcape, and the Sheriff 


Suit. makes freſh Purſuit after him, and takes him again, 


although it be a long Time after, yet he ſhall 
be ſaid to be in Execution again, becauſe he ſhall 
not take Advantage in his own Wrong. 3 Rep. 
Ridgway's Cale. 3 


Where 


© + 8 8 * 7 
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Where one is taken lawfully in Execution, and When 
after diſcharged by Writ of Error, and after the diſks 
Judgment is affirmed, a new Capias lies not againſt ed by 
him, but Execution ſhall be awarded againſt his Writ of 
cureties, if be will not render himſelf. But if the Error&c. 
Execution is revers'd, becauſe he was never lawfu!- Executi- 
jy taken in Execution (as if he be taken after the onagainft 
Year without any Sci? fac”) he may be retaken a- the Sure- 
gain, Latch. pag. 292. Sir Y. Fiſh and Wiſeman. tles. 

| 


Eſcape. | | 
_ _ * Laying the Action and Declaration. 


Rule. Debt upon Eſcape ought always to purſue . 
the firſt Action. Therefore where the Plaintiff 2 on 
Executor brought Debt againſt the Sheriff of L. on purſue 


| Eſcape of E. B. againſt whom he recovered a Debt the firſt 


of 82 J. as Adminiſtrator of I. S. reciting all the A 
Record in certain: It is erroneous; for the firſt 
Recovery was as Adminiſtrator of J. S. and the 
Debt on Eſcape is as Executor of 7. S. which can- 


not be, that one ſhould die inteſtate, and have an 
Ezecutor. Cro. Fac. pag. 394. Sir H. Slingsby verl. 


Lambert. See before. 
The Plaintiff declares againſt the Sheriff of De- Againſt 
von for an Eſcape at Exeter, which is a City and Sheriff of 


| 


County it ſelf, and not Part of the County of De- Deren for 


von, yet good after a Verdict; for it ſhall be in- 4 
tended the Defendant had the Cuſtody of his Prifis. 7 —_— 
ner in Exon, either by Hab' Corp or on freſh Pur- 

ſuit. Sider. 364. Hopping aud Holmes. 


The Plaintiff declares, That the Party was in, 
| clares 


Cuſtody of both the Sheriffs of London, and the he us in 


Action is brought againſt one of them, the Pri- Cuſtody 
ſoner that eſcaped being in Ludgate, in the Cuſto. - book 
| | ? Sheriffs 

tho the Action is only againſt one. l 


dy 


n 6 lic i? — 2 ie em. 
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dy of the Defendant only, the Declaration ; 
good ; for the Priſoner was in Cuſtody of both the 
Sherifts, though he was in the Cuſtody of the De. 


fendant; and it ſtands well enough with the Ne. 


cord, and the Words exiſten in Cuſtod* is a goo 

Aver- Averment that he was in Cuſtody ; and the Word; 

ment, ut praefertur, do not hurt the Averment. Stile; 
| Kep. 297. Drinkwater and Pack, 


Declaration. 


Whether Rule. If the Party in his Declaration doth ſſev 
_ —_ he hath no Cauſe of Action; in ſuch Caſe, if th 
| e 14. Sheriff, by Force of a Capias to him directed, doth 
vantage take the Party in Execution, and ſuffer him to: 
of the In- ſcape, no Action of Debt lies againſt the Sheriff for 
ſuficien- this Eſcape. But in Dyer 67. a. 2 Bulſt. 62, 9. 
— the In Action on Eſcape againſt the Sheriff or Gaolz 
Count. they ſhall not take Advantage of the Inſufficiency 
of the Count, but ſhall anſwer to the Eſcape: The 
ſame Law is of an Error in the Record or Diſcon 
tinuance, becauſe they are Strangers to it, no mor 
than a Stranger ſhall falſifie a Recovery by Matte 
dilatory. Dyer 67. 2. Dh es 
Where Rule. The Declaration in Eſcape ought to nen 
the De- tion the firſt Judgment; or, the Plaintiff ought to 


claration ſhew he had recovered on Judgment. And it is nuf 


—_—_ ſufficient to ſay, quod recuperaſſet. The Caſe wa 


the firſt uod cum the Plaintiff recuperaſſet verſus J. S. G 
Judg- prout patet per Recordum; and that upon this! 
ment. Capias iſſued out, and J. S. Was taken by the De 
ſendant, and eſcaped. It is too general, for 10 


conſtat by the Declaration that any Judgment wall 


ever given againſt him, and then he was not wel 
taken in Execution. 1 Sanders 38, 39. Joi! 
and Pope. Siderfin, pag. 307. 2 Keb. 63. *. 
; ? | | Caf 


363 The Otkice and Duty of Sheriff, &; ||| , 


(C Ch. 22. Df Eſcapes; F 
" j Cole, 1 Sanders 34. CareſwePs Caſe. And though 

the Ce erif be in Contempt if he let him ſcans, — g 
De. yet no Debt ariſcth, unleſs there were a Judgment; there 
Re. and though it be ſaid the Sheriff took him in Exe- were a 
ood WF cution, and for Debt, unde convit# eſt; yet this is Judgment 
rd, Wi but a Recital of the Wr it. 


f 


ile's Declaration in Eſcape may be according to the May be 
Writ, (viz. That he eſcaped out of the Cuſtody of according 
the Sheriff or Bailiff. ) This is in Action on the 3 
| Caſe. Siderfin, pag. 332. = Eg 
In Caſe, Declaration was, That the Sheriff (the Deelara- 
ME Defendant) had arreſted L. at the Suit of the Plain- tion | 
fro i tif by a Lat. ſued out of the Court the 21ſt 9 
th January, and that by the Eſcape the Plaintiff had 15 ran n 
an bol his Debt of 1197. Upon Not guilty the Jury and a- 
0 Bl find, that the Writ was 7%e 28th of November, greed. 
for BW but revera ſued out of Court the 21ſt of Jan. and 
; that Habeas Corpus was ſued by the Plaintiff re- 
ole turnable Menſe Paſcha, with Intention to declare 
then againſt the ſaid L. But the Defendant upon 
[te another Writ of Habeas Corpus, without the Af 
an ſent or Notice of the Plaintiff, ſued and returnable 
ore Bl Tres Paſche, duxit the ſaid L. ad reſpond' to the 
tte Plaintiff in Treſpaſs, ac etiam Billa of 19 l. where 
the ſaid L. was in Cuſtody of the Defendant ad 


e 720d? the Plaintift in Billa de 119 J. and fo the 
aid L. was permitted to eſcape. Moved in Arreſt 
nag of Judgment, becauſe the Action is founded upon 
„an Arreſt at the Suit of the Plaintiff by Virtue of 
« another Writ than the Writ found by the Jury; 


and the Plaintiff might have declared otherwiſe, 
(videl“) That he had ſued a Lat' Tefte 28 Novem- 
ber, But per Cur”, there is veritas Legis, & veri- 
tas Facti, and the Declaration is according to the 
Verity of the Fact, and by Neceflity of Law the 
Teſte of the Writ ought to be in Term, and fo 
is the Courſe. Judgment pro Quer. Sir Thomas 
Jones Rep. pag. 149. Wallury * Wenn, : 

- | 0 


| 
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364 The Office and Duty of Sheriffs, 8, 
Need not Though it be not ſhewn that the Priſoner did 
ſhew he not appear at the Day, for if he did not appear 
did not then the Plaintiff was at no Loſs; yet that is nd 
=p" = Error in the Declaration; for tho? he did 
the Day. Error in the Declara lon; tor t id appear, 

yet the Tort is not purged. Cro. El. 289. Appl. 

ton and Burr. 1 E 

That the Note, Upon an Action of Eſcape upon Mean 
Defen - Proceſs, Defendant pleaded, That after the Time 
dant ap- of the ſuppoſed Eſcape, H. by Conſent of the 
py Plaintiff appeared at the Day of the Return of the 
| = ax; Writ, prout per Record apparet. Repl. Nul ti 
: Record” of the Appearance of H. by which | 
might appear, That he appeared by Conſent of th, 
Plaintiff. Defendant demurred eſpecially, for that 

he put a double Matter in Iſſue, @c. 1 Lutu. z 

Rent! in It was inſiſted for the Defendant, That the Re 
_——_ plication was ill, becauſe the Allegation of the Ap- 
pearance of the Defendant was ſufficient; and the 
Allegation over, that it was with Conſent, . 
was immaterial, and that the Plaintiff might hate 
only traverſed the Record of the Appearance. 


Plea ill. But on the other Side it was moved, That the WI: 
Bar was ill. Hobart 210. Webb and Canning 
Caſe. Latch 149. 1 Jones 138. Calſe and Bring, Pia 

Amend- 2 Roll. Rep. 119. Morſie)'s Caſe. But by Conſent, Ir. 
ie Parties zmendesdg. i 


Upon a A Declaration is againſt a Sheriff, That he ſuf: A 
Return of ſered his Priſoner to eſcape, and had returnel 
2. vs ary Cepi Corpus, & paratum habeo, whereas reverd 
ref he had not the Body at the Return of the Wi. 
| Quære if this Declaration was for the falſe Re. ae. 
turn, or for the Eſcape, or for both. —— To th hit 
Declaration the Defendant might have pleadel a 
the Statute of 23 Hen. 6. Ee he demuzrred 
VVV | generally 


T 
. 
4 


cus: Ok Eſcapes {7 
generally, and ſo has loſt the Advantage of the Sta- 
tute, Which is a private Statute, and the Defen- 
ar, ant has confeſſed the Eſcape by the Demurrer. Demur- 
it /e ſupra. Sanders 154, 155. Benſon and Welly. rer. 
, nde antea. „„ OD Bo 
. o that if the Eſcape be well alledged, the 

Court will not countenance Error in other Non- 
Yan Formalit ies. 5 | | | 
me The Declaration was, Whereas he had brought on E. 
te WF. Writ of Debt againſt M. V, and recovered, and ſcape. 
the ſuews all the Matter of the Eſcape, Cc. and then it 
tre is, (as uſually in the Common Bench) unde queritur unde ques 
. quod cum he brought a Writ of Debt againſt M. W. ritur, c. 
the &c and faith not the aforeſaid M. V. and fo it 
lat may be a Stranger, and therefore not good. Cro, 
1: J. 188. Burton and Eyre. But upon Conference 
e with the Prothonatories, it is the common Courſe Courſe of 
in Actions on the Caſe after Recital of the Writ, Peclara- 
in the unde queritur to begin de novo, and not to enten 
oy predift', &c. And per Curiam, both Courſes 
W 
And fo it is though there be W in Fact. Error in 


And as in the Caſe of Jaques, Carol. 2. which Fact not 
the Was, og | | to be aſ- 


. f 
On Non omittas, Capias and Eſcape. The Ca- 1 


we 


declared, That whereas J. S. was indebted to the Mar- 
him by Bond, and thereupon arreſted by Lati- al upon 
Jed 5 a Surren- 


Fs and put in Bai, and the P laintiff obtained a ger in 
| Judgment Court. 
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judgment; who thereupon, in Diſcharge of h 
Bail, did render himſelf to Sir Fohn Lenthall i 
Execution, and afterwards Sir John Lenthall (the 
| Marſhal) ſuffered him to eſcape. To this it wi; 
excepted, that he rendered himſelf to the Mar. 
Mal; whereas he ought to ſay, He rendred himſel 
to the Court; for it is the Act of the Court thy 
| turns him over to the Marſbalſea, and a Judge can 
only take and diſcharge the Bail. But it is aid 
here, That he rendred himſelf to Sir John Lenthall 
in Court; which is well enough. Stiles Rep. 339, 
Child and Sir John Lenthall. 2K 
As to Declarations upon Eſcape, after Delivey 
from the old Sheriff to the new Sheriff, an 
the Manner of Declaring, I ſhall cite two 
Caſes, which will much inform us in thx 
| Point. PEO | „ 
Declara. The Declaration was, That he was in Execi. 
tion as tion of the old Sheriff, and delivered to the 
to the old new Sheriff, and then committed to the Mar 
3 . ſhal by Habeas Corpus, and then ſuffered to e. 
i 8 88 . Cro. Jac. 58 7. Dowdſwell and Sir 6 
Reynel. N . nt 
It muſt This Exception was taken to the Declaration, 
be ſhew- becauſe it was not ſhewed, that the ancient She 
| Ws 1 riffs delivered him in Execution, with the Cauſes 
e old 5 a | F 
Sheriff Impriſonment to the new Sheriffs; for otherwil 
delivered it is an Eſcape in them, and not in the Marſh 
him cam as in Wieſtbie's Caſe. For it may be he was de- 
* livered per Indenturam debito modo confectam pot 
Sheriff. other Cauſes, and this Cauſe was not mentioned fir 
Hs And a Declaration ought to be certain to every] eon 
Virtute Intent; and tho” it be ſaid virtute cujus be 
exjus, &c. was in Execution under the new Sheriffs, yet that] 1 
does not help it, for it is but the Concluſion of the Ye: 
Premiſſes; and if the Matter before does not ſhe Ou 
” was in Execution, that prætextu cujus will not tio! 
ſerve. 


In 
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ah Officio in December, after the Return delivered 
him over to C. and it appears not that the Priſon- 


leas Corpus he was delivered to the Marſhalſea, "_— 


the King. Bridgman's Rep. 8. Moor and Sir George 


taken up by Cap. Urlagat 18 Car. 2. after the 
Year, and doth not declare that he was in Cu- 


Ok Eſcapes. 5 
In Debt on Eſcape. The Original and Capias = 
which was returnable Craſ. Martin” in MichaeP a | 
——78, was ſet forth: And that Sydley in exit 


er was ever in the Cuſtody of Sydly. But by 
T/indham, he could not elſe be turned over; and 
it is expreſly ſaid he was in Cuſtody, and it may 
be, no Writ was returned by the Sheriff; and tho” 
in Law he cannot be in Cuſtody till the Re- 
turn, yet that ſhall be now intended ; neither 
need it be ſaid, That the Sheriff was continued in 
his Office above a Year. 1 Keb. 632, Hargol and 
Creamer. „ | 

Of declaring in Eſcape upon Outlawry, there peta. 
are alſo two Caſes which will greatly direct ring in 
us: „ Eſeape 
One was outlawed by the Plaintiff, and by Ha. an Out. 


and eſcaped. Now the Declaration may be for 
the Party only, and it need not be an Action on 
the Caſe tam quam, tho' here is a Contempt to 


Reynell. | . ; | 8 
The Plaintiff in Debt on Eſcape declares of a Caſe, not 
Recovery on 13: outlawed 15. and that he was Debt- 


ſtody, nor that he was ever charged in Execu- 

tion at the Suit of the Party, by Prayer on the 

firſt Judgment, (in which Caſe, tho? an Action 

on the Caſe will lie, yet not Action of Debt. 

And after Verdict pro Quer, Maynard moved Taking 

in Arreſt of Judgment, That this Taking after the after the 

Year, after the Recovery and Judgment on the Year., 

Outlawry, does not make the Priſoner in Execu- 

yon at the Suit of the Party, without Prayer; 
1 | be- 
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becauſe it may be intended, that the Party inteng. 
Election. ed to have other Execution than the Body. Ani 
relied on Froſt's Caſe. 5 Rep. 89. That until B. 
lection made, he is not in at the Suit of the Party, 
Siderfin 380. Buckland and Kelland. 2 Keb. 400. 

Meſme Caſe. 7 e 3 
b But upon Cro. El. 850. Shaw and Cutter's Caſs 
— 4 and 70 Legion and Garnon's Caſe. The Cour 
| Uilagat inclined, That tho' the Capias be after the Yea, 


be after yet Debt lies againſt the Sherift for the Eſcape, i 


_ ; without any Prayer of the Party entred on Re. 

ies upon cord; and that he which is taken upon a Cap Us 

Eſcape. lagat is in Execution at the Suit of the Party, til 
the Party diſclaim it. 5 Rep. Froſt's Caſe. 

As to Leighton and Garnon, and Shaw. and 

Cutter's Caſe, vide ſupra, 


Declara- As to the Manner of Declaring on Eſcapes in 
tion on inferiour Courts, or upon Removal out of in- 
Eſcapes ferior Courts, it need not be ſhewed how the 
8 Juriſdiction of the Court was, and how it wa 
Courts. held; this being but Inducement to the Adi- 
on. 5 . 
commit- And fo is 1 Cro. Moyſe and Hodges. 2 Kel. 19 
ted debito Drinkwater's Caſe, the Eſcape being the materia 
modo. Part; and tho? tis ſaid, the Party was committed 
debito modo, and doth not ſay, prout patet per Ri. 
8 it is good enough, the Precedents being both 
A 
Whenthe But in Hodges's Caſe the Difference is right. 
Juriſdi- When the Juriſdiction of the Court ought to be 
 Gron ſet forth, and when not: The Declaration was; 
1 Whereas the Plaintiff in ſuch a Court of He 
Kat +. powders, held at Glouceſter ſecundum conſuetudi. 
nem Civitatis illius, brought Action of Debt of 


200 J. againſt Hodges, and thereupon he was at- 


reſted, and under Cuſtody of the _— of 


, 


— Wee 


S 0 7 


q oe 5 8 


Glouceſter, who let him go at large. Per Cur, 

In pony a Recovery in inferiour Court, he 

b. ought to ſhew by what Authority the Court is By wha 

m holden, whether by Patent or Preſcription : And Authori- 

80. this Court being ſtiled a Court of Pyepowders, ty. 

(which is incident to Fairs and Markets, and is 

for Contracts ariſing in them) ſhall not be intend- 

ed to be a Court, unleſs it be ſhewed to be held 

by Charter or Preſcription, and that the Sheriff Charter 

# who is to take Advantage thereby, ought to ſhew or Pre- 

it, As Stewards, when they make any Certificate {Cripriofis 

out of inferiour Courts, ought to ſhew therein how 

the ſaid Courts are holden, for they beſt know 

their own Authority. But otherwiſe in the Caſe of 

a Stranger, as here, where the Stile of the Court 

is but an Inducement to his Action. Cro. Car. 58: 

Hodges and Moys. 0 
So Action on Eſcape on mean Proceſs in inferi- Need not 

our Courts, by Virtue whereof the Defendants as ſet forth 

Bailifs did duly arreſt him, and they ſet not forth pl 1 

any Plaint. And per Cur', This is but Induce- 1 

ment, and cured by Appearance, the Eſcape Court. 

being well ſet forth. 2 Keb. 5. Pepper and 

) FFF F r 

ial In Action on the Caſe for Eſcape, it was al- Bailiff of 

ed WF (edged in the Declaration, That the Sheriff digg.* 770 

Ne. ed his Warrant to the Bailiff of a Franchiſe to ar- „ 

th BY reſt the Party; who arreſted him, and delivered the Per- 

him to the Under-Sheriff in ea parte authorizat', fon ar- 

bt. &. and ſhewed no Place where the Bailiff deli- reſted to 

be N vered the Priſoner; for it may be, it was out of _ _— 

5; che County. Sed non allocatur : For the Shewing ith nor 

ye- the Place was but Inducement to the Action; and at what 

-en he pleaded Not guilty, the Eſcape is the Place, 

of _ material. Cro. Eliz. 289, Appleton and 

ar- WBurr, 8 N | 
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It is not Debt upon Eſcape was brought againſt the 
1 Bailiff of a Liberty, and it was excepted to the 
ir Declaration, That it was not alledged the She. 
made Tiff made a Warrant to the Bailiff on Executi- 
Warrant on; but only that A. aforeſaid, by Virtue of the 
to the Warrant aforeſaid, took the Priſoner, and faith 
dt, Within the Liberty aforeſaid. Sed non al- 
Ries” ocatur. 8 5 . 5 
Profet „ Action on the Caſe on Eſcape brought, and 
Curls of the Plaintiff declares, That the Party was in Exe- 
the Will. cution at the Suit of the Teſtator; it is good, 
without ſaying, profert in Curia ofthe Will. 1 Roll, 
Rep. 78. * 


Eſcape Baron and Feme brought Eſcape ; the Baru 
brought arreſts the Priſoner with a Latitar in his own 
by Baron Name ſole: And now he declares, That he took 
Fee. out the Latitat ea intentione to diſcharge the Pri. 
ſoner, upon a Bond made to the Wife dum ſola fuit; 

and by three Jultices, it is good. „ 
Upon At- Action on the Caſe againſt a Bailiff of a Liber 
tach. of ty on an Eſcape by a Clerk of the Hanaper in in 
Privilege Chancery; and declares, That for Recovery d ® 
his Debt he proſecuted an Attachment of Privi- e 
lege, directed to the Sheriff of Middleſex ad 1 i ®* 
| Jpona' placito Tranſ. ea intentione, that he ſhould 
put in Bail for Recovery of his Debt on-Bond; far 
the Sheriffs of Middleſex directed their Warrant u fe 
the Bailiffs of Weſiminſter, and he arreſted him, aa; 
and ſuffered him to eſcape. Cro. Car. 3 29. Mn 

and Hinton. : „„ 


Declara- The Declaration is naught: 8 
tion ill. . Becauſe he doth not ſay of what Liberty be 1d 
| was Bailiff, or whether he hath Execution or Re- 
turn of Writs. | 9 2 


2. He 


* "i * V 
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2. He alledges he had an Attachment of Privi- 
ge to arreſt him in Treſpaſt, intending after his 
Appearance to declare in Debt, which cannot be, 
unleſs in B. R. | 


! 


And there the Reaſon is, becauſe when he ap- The Reg. 
| pears and puts in Bail, he is ſuppoſed to be in cu- ſon of 
ſtodia Mareſcal, &c. and declares againſt him declaring 


in Cuſtody: But it is not ſo in any other in Debt 


| on Tref- 


4 


Where the Sheriff ſhall have his Action againſt the 
Priſoner that eſcapes, and how he ſhall declare 
againſt him. Eons 


Upon a voluntary Eſcape, the Sheriff ſhall not Sheriff; 


have an Action on the 2 againſt the Priſoner. A- 3 
liter upon a negligent Eſcape. Mo. 597. 8 
Serie of N. Wing Action on the Cale, and de- e Fſes- 
cdlare: FE eee „„ | * 
Whereas J. S. recovered againſt the Defendant 
in Debt of, &c. and a Capias ad ſatisfaciend? was 
awarded againſt him, by Force whereof they di- 
reed their Warrant to three Serjeants, &c. to 
arreſt him, who did arreſt him 26 Febr. &c. and 
he eſcaped, and afterwards was not found in the 
ſame County, per quod by Reaſon of the ſame E- 
ſcape- they were bound to anſwer the Debt ad 
dampnum, &c. 5 | LE . 
Ihe Jury, on not Guilty, found that he was 
arreſted about the 26th of Febr. and to this Decla- 
ration it was excepted: © 8 | 
1. They alledged they made a certain Warrant, yy, War⸗ 
and ſay not ſub figilo figillat', and a Warrant rant, and 
without a Seal is inſufficient. Per Cur', It js not ſaid 
the uſual Form, and they do not uſually ſay, | ſub ſub fgilts 


fzillo, &c. | 
Bb 2 2. They 


| 
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2. They ſay, They are chargeable with the Debt, 
but ſay not that they were charged or damnified, 


and if they be not damnified, they have no Cauſe f 
of Action: For perhaps the Party will never ſue t 
them, or they may die before Suit, and then the t 
| Suit 1s gone. „ 1 t 
Sheriff But per Cur, Action lies on the Eſcape before 
may have they are ſued; for the Party arreſted did a Wrong ( 
the ARi- to them by the Eſcape and Reſcous, and they are t 
on before always chargeable to the other Party ; and if they 8 
he is ſued. ſtay till they are ſued, perhaps the Party that 
. eſcaped may die, or fly the County. P 
jury find 3- The Arreſt and Reſcue is ſuppoſed the b 
the Reſ- 26th of February, which is uncertain whether it t 
cue circa, were before or after that Day; and if it were £ 
Ke. *' after the Day, it will not maintain the Declarz. 5 

tion, for then it cannot be a Reſcue the 26th 

Day. 


Verdict But per Cur, the Verdict is good before . 
good be- after the Day, ſo as it was before the Suit com- 
_ he menced. Cro. El. 53. Sheriffs of Norwich verſu 

Day. Bradſbau. 5 . 
Upon an If Judgment be given in Debt againſt the She- 
Eſcape Tiff on Eſcape, he ſhall have an Action on the 
by Li- Caſe againſt the Party that eſcapes, altho' the 
cence. Gaoler licenſeth him to eſcape, and he fhall not 
| plead this Licence. Mo. p. 404. n. 541. Belchan- 

ber and Savage. pA 
Action Sheriffs of London brought Action upon the 
lies, tho“ Caſe againſt Pain, becauſe that he being in Ex- 
1233 ecution under their Cuſtody at Spicer's Suit, made 
e - Eſcape, &c. The Defendant confeſſed all the Mat- 
know- ter; but further pleaded, That after the Eſcape, 
ledged Spicer had acknowledged Satisfaction (being aftet 
Zatis- the Eſcape) upon Record of the Sum recovered. 

ction. Demurrer. | 


Per 


| 


Per Cur, The Action is maintainable, tho* the Damages 
Plaintiff in the firſt Action had acknowledged Sa- mitiga- 
tisfaction, the Payment after doth not take away ted. 
the Action, but mitigates the Damage only: For 
the Act of a third Perſon ſhall not take away 
the Action once veſted. 1 Leon. 237. n. 321. 

Offley and Saltington verſus Pain; and HilPs Caſe 

Fore cited: But ſee after, Chap. 23. Plea allowed 
00d. 5 | | 
Fitzh. N. B. 130. b. It is ſaid there, The 2. If they 
Plaintiffs in this Action ought 5 ſhew, that they ought to 
ho had been impleaded by him who recovered ; for hewthey 


| annot have thi ion be | were im- 
20 cannot have this Action before they are ſued. pes * 
re 4 J 


| 
[as 1 
| 
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Non per- 
miſit, or 


Freſh 
Purſuit, 


Che Dffice and Duty of Sheriffs, ze, 
CHAP. XXIIL 


Of Pleadings by the Sheriff to Actions Brought for 
| Eſcapes. What ſhall be ſaid a ſufficient fra 
Purſuit, and where upon freſh Purſuit made h 
may retake the Priſoners, or not: And where the 
Priſoner, upon his being retaken, ſhall have his 
Audita Querela, or not. Freſh Purſuit, how j 
be pleaded. Pleading the Statute of Limitation, 
Pleading Acknowledgment of Satisfafion on Re- 
cord by the Plaintif or Accord with Satisfafti. 
on. Nul tiel Record pleaded, and how. Eſcape 
by the Plaintiff 's Conſent. By the Sheriff*s Li. 
cence. Traverſes, Superſedeas, Protection, Pri. 
vilege pleaded. Bar by the voluntary Eſcaj, 
Venue, ſue, Evidence and Special Verdict. (f 
Eſcapes of Felons. 


Of Pleadings. 


S for the Pleading to Eſcapes directly, the 

\ Defendant either denies the Eſcape, and then 

he pleads Non permiſit ire ad Largum, or elſe hy 

confeſſeth the Eſcape; but pleads that he made 

freſh Purſuit, or that he eſcaped by Licence of the 

Plaintiff. „ e 

There are other Pleas common with other Act. 

ons, as Statutes of Limitations, Satisfaction, NW 
tiel Record, &c. Nil debet. Fe Y 


But I ſhall firſt treat of Pleading fYeſb Purſuit: 


And as to the right Underſtanding of that, I hal 
enquire. 1 =o 


4 
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| 


That ſpall be a ſufficient freſh Purſuit; or where up- 
on a freſh Purſuit of the Sheriff, he may retake the 
Priſoner, or not ; and where the Priſoner upon his 
being retaken ſball have his Audita Querela or not. 
See before of freſh Purſuit, Chap. 21. 


Though the Priſoner that eſcapes be out of the Though 


View, yet if he be taken in recenti Executione, Priſoner 


ke all be in Execution again; and though he A 


fly into another County where the Sheriff had 
not Power, yet for as much as the Eſcape was of 
his own Wrong, (whereof he ſhall not take Ad- 


vantage) the Sheriff may retake him in another 


County, and he ſhall be in Execution, And freſh 
Purſuit is not that he muſt have him always in his : 
View; but if he makes freſh Purſuit, ſo that it If Sheriff 
doth not appear fully there was a Default in the OT 
Sheriff in his Purſuit, though he be a Day and a 

Night out of his View, yet he ſhall be ſaid to | 
be in Execution for the Party againſt his Will 

upon the Retaking; as if the Priſoner eſcape to 

an Houſe, and the Sheriff ſets a Watch and takes 

him when he comes out. | GEE, 

If the Gaoler make a freſh Purſuit before any If the 
Action commenced, and he is retaken, the Gaoler Sheriff 
ſhall be excuſed ; but it is otherwiſe, if before the retake 
Priſoner be retaken the Party brings his Action, for p79, 
at the Time of the Action brought he had good ſuit 8 
Cauſe of Action: But it ſeems by Winch. p. 5 3. that fore Acti- 
retaking upon freſh Suit after Action, is good, but on 
not after Iſſue joined. Cro. Fac. 657. Whiting brought, 
and Sir &. Reynell's Caſe. Ws 1 

Stow, Attorney of C. B. was in Execution in 
Norfolk for 1ooO J. and he by Practice procured Eſcape at 


himſelf to be removed by Habeas Corpus before 9 


Coke Chief Juſtice, at the AN in Lent, and then Norfolk. 
Bb 4 elcaped- 


Taken at eſcaped to London, and in Eaſter- Term followin 
London the Bailiff did retake him. The Opinion of the 
Torts Court was, That the freſh Suit made was good, 
though he took him again at the End of the 
Year, if Enquiry was made after him, and ſo by 
Conſequence Action for falſe Impriſonment againſt 
the Bailiff did not lie. Mich. 8 Fac. B. C. Stone 
Caſe. „ na CITE LEND 
If the If the Plaintiff bring his Action before the She. 
Sheriff Tiff retake him, or if the Sheriff does not make 
does not freſh Purſuit, yet in both Caſes the Sheriff may 
make retake him, and keep his Body in Cuſtody till he 
—_ agree with him, or he may have Action on the 
* bs Caſe for his tortious Eſcape : And where the Pri- 
retake , ſoner eſcapes of his own Wrong, and is retaken, 
him, he ſhall never have an Audita Querela againſt 
the Sheriff; but if he eſcapes with the Conſent of 
the Gaoler he cannot retake him, and if he do, 
the Party ſhall have Audita Querela: If one in 
Execution eſcape, the Sheriff may not retake him 
Treſpaſs but upon freſh Purſuit, but he ſhall have Action 
lies, tho'on the Caſe againſt him, or Treſpaſs quare priſe- 
hema zam fregit. 3 Rep. Kidgways Caſe. Poph. a1, 
khan, Meſme Caſe, Jones 145. Harvey and Reynel's 
C.aaſe. Cro. Fac. 657. Whitney's Caſe. 2 Roll. Rep. 
282, 283. Meſme Caſe, pp | 
If thePri- A Priſoner eſcapes, the Gaoler makes freſh Pur- 
ſonerdies, ſuit, and before he hath taken him the Priſoner dies; 
bane wal this is the Act of God, and yet becauſe it was 
Sainſt the once an Eſcape, the Action of Eſcape lies againſt 
Gaoler. the Gaoler. . Poph. p. 186. | 
In freh Upon Eſcape, the Sheriff may not in freſh Pur- 
Purſuit ſuit enter into the Houſe of J. D. and break the 
Sheriff Cheſt of J. N. to ſearch for the Priſoner. 2 Kol. 
— Abr. 564. Bennet and Gray. 4 DI 
O en 4 . . þ ö «7 , 
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taken in Execution at another Man's Suit, and af- 


| Sir J. Lenthall. 


Cb. 23. Of pleading fo Eſcapes © 377 


If a Man in Execution in the County of Devon Eſcape 


eſcapes into the County of Somerſet, where he js out of 
| evon, 


ter the Sheriff of Devon, on freſh Purſuit, finds a_— 


him in Priſon in Somerſetſhire, it is made a Queſti- Priſoner 
on, how he may charge the Sheriff of Somerſet in Somer- 
with the firſt Execution, or put the Party in Exe-Ieſbire. 
cution, ſeeing he ſhall not retake him. x Koll. 

Abr. 902. 


Though Information lies againſt the Sheriff for Informa- 


Eſcape, yet it lies not on Eſcape after taking by tion a- 
feſt. Purſuit, no more though the Information be 8 
depending before the Taking, ſo that the Officer's for E- 


Diligence appear. 2 Keb. 384. The King againſt ſcape. 


Freſh Purſuit pleaded. 


The Plaintiff counts of an Eſcape in London, and Eſcapein 
the Defendant juſtifies the Retaking in Devon; ſo anger 
that the Eſcape at London is not anſwered, it un ms. 
naught upon Demurrer; but when the Defendant 
by his Replication denies not the freſh Suit, but by Ill on a 
Proteſtation relies upon this, That he was out of Pemur- 
the View (which is not material, for it is not the 
Form of Pleading to ſay he had him in his View, 
Oc.) it appeared not to the Court that he had 
Cauſe of Action; now this Bar is ſufficient for 
the Matrer, but inſufficient for the Form, and there 
being no Demurrer, but a Replication, no Ad- 
vantage ſhall be taken of the Bar for Matter of 
Form. 3 Rep. Ridgways Caſe. Popham p. 41. 

Meſme Caſe. OT. 

Action on the Caſe for voluntary Eſcape ; D 
fendant pleads, he eſcaped in November by Negli- gied * 
gence, and traverſed not voluntarily, and that he freſnPur- 
freſuly purſued and took him, and that poſtea, vi- ſuit, but 
delicet, 27 Aug. he died, to which the Plaintiff de-fairh not 


| ante Ex- 
murred, bib. bills. 


| 
| 
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| murred, becauſe before the Eſcape, and eſpecially 
for the void Traverſe. But per Cur, the alledg. 7 
ing the voluntary Eſcape is immaterial, and the W 

Sheriff chargeable without it, and he need ng F 

. traverſe the voluntarily Eſcape, but becauſe he , 
doth not ſay he died ante exhibitionem bills, 
Judgment for the Plair:tiff. 3 Keb. 55. Read 
and Bovey. 2 I» 

Nar. of The Plaintiff declared of an Eſcape voluntary, Ie 

volunta- the Defendant ſhews a negligent Eſcape, it is good by 

ry Bar by without a Traverſe. Latch. p. 203. Harvey an ze 


negligent. PETS | 
2. Reynell, 


In Debt on eſcape, Plaintiff declares, That the Hon 
Defendant (Sheriff of Devon) ſuffered one C. who EI 
was in Execution to eſcape in London 18 Decen- Wi; 
ber. Defendant pleads, That the ſaid C. eſcapel I th. 
the 16 December in Com Devon, and that h 
freſhly purſued him, and retook him the 17th al 
| December, and retained him again in Execution, 7 

Defen- alſque hoc, that he is guilty ali: vel alio mod. 
dant muſt On this it is demured, becauſe the Eſcape is ſup : 
anſwer to poſed to be the 18th of December, and he plea go 
2 E. the Eſcape the 16th of December, and the Ret: - 
10 Time. king the 17th of December, and ſo he anſwers nd 
7 . . . 
&;, to the Eſcape mentioned in the Declaration, fot 
the Traverſe aliter vel alio modo doth not anſye 
to the Time, but to the Manner of any Thing a 
ledged, and per Cur the Plea is ill. Cro. Elin 
| 439. Ridgway's Caſe. NT Ie 
| On . On Nil debet pleaded in Eſcape, freſh Purſul 
bet in E- may be given in Evidence; ſo a Releaſe, or an wit 
ſcape, Thing that deſtroys the Duty. Vide ſupra Tit. E fene 
 freſhPur- vidence. 3 Keb. 308. Lutterel and Moſedell. Mon 
_ xo Now as to other Pleas, and the Formality "MM not 
in Roi. Pleading, what ſhall be good or not; the Caſes fo 
dence. lowing are of great Conſideration to inſtruc u 
in that uſeful Learning, UL: 5 
DS : 


5 R | 5 < 
Debt for an Eſcape is not within the Statute of Debt for 
Limitation, though Action on the Caſe is; the Eſcape 
Words of the Statute are, All Actions of Debt 33 
grounded on any Lending or Contract, without Speci- 7 
alty, ſpall be brought within fix Tears. 1 Siderf. ons, 
2053 206. 1 Sand. 38. 3 5 ae | 


Now firſt, This Action is not founded on any 
Lending or Contract; here is a Duty created 
by the Law without Lending or Contract. 2 Inſt. 
8. 5 1 8 £4479 
, 2. This Action is founded on a Specialty, (viz.) T's 
ona Statute Law ; for at Common Law no Debt on 3 £ 
Eſcape lay againſt a Gaoler, Cc. of one out of „ 
Execution, and the Statute of 1 K. 2. c. 1 2. gives 
the Action of Debt againſt the Warden of the 
Eliet; and this Statute by Conſtruction extends to 
al other Gaolers and Sheriffs. 1 Sand. 37, 38. 

Jones and Pope. 8 1 


Acknowledgment of SatisfaGion on Record is a Acknow- 
good Plea. | | ledgment 

The Sheriff brought an Action on the Caſe a- of Satis- 
gainſt F. for making his Eſcape out of Execution faction 42 
Defendant pleads confeſſing all the Matter, and 1 
that after this Eſcape, he at whoſe Suit he was® : 
condemned, had acknowledged Satisfaction on Re- 
cord. To which it was demurred. Per Cur, 
The Plea is good, becauſe the Defendant is to 
be charged ; for that the Plaintiffs are chargeable 
with the Debt, and not otherwiſe; and the De- 
fendant hath pleaded Satisfaction acknowledged 
on Record, which may by his Means, and is 
not denied; for otherwiſe the Plaintiff might 
have ſhewed the Special Matter by Replicati- 
on. Cro. Eliz. 237. Salteſton and Payne. Vide 
anteg. [49 | | 2 2 . 

Ac- 


330 The Office and Duty of Sheriffs, &c. 
Aecord Accord with Satisfaction is no Plea. In St, 
with Sa- fac on Judgment in Eſcape on Oyer, the Defen. 

e dant pleads Executio non; becauſe that after the 
Plea. Judgment the Defendant aſſigned the Obligation 

of Security of T. the Party who eſcaped, which 
the Plaintiff received and accepted. To which 
the Plaintiff demurred. And per Cur, Accord with 
Satisfaction is not pleadable after a Judgment. 


Keb. 255. Poole and Moſedell. 


Nul tiel 


Record, Nul tiel "FO d is a good Plea. 


Debt on Eſcape againſt the Sheriff upon a Capi. 
as Utlagat after judgment: Defendant plead 
there was no ſuch Record of the Debt and Dx 
mages. It is a good Plea on Demurrer. 1 Brown|, 
| 51. Maddox and Toung. Hob. page 209. 
Com- . In Debt on Eſcape one may plead, That tbe 
he -- tal Plaintiff commanded him to let him out of Executi 
tif, on. Cro. Car, 329. in Veſey's Caſe, © : 
In Scire fac on a Recognizance, as Bail in 2 Wc 
Eſcapeby Writ 'of Error in the Exchequer-Chamber. The bi 
* Defendant pleads, That the Plaintiff ſued a Ca. 
of the , . . | 6-2 
Plaintiff Pias ad ſatisfaciendum out of the King's Beni Wi ©, 
pleaded. to the Sheriff of Middleſex, and he was. taken in 
Execution thereon, and ſuffered to eſcape by the I 
Place o- Plaintiff's Conſent. The Plaintiff demurs, be. 
mitted. cauſe they do not lay a Place where the Court the 
was held, nor where the Party eſcaped by Con. gn 
ſent. 2 Keb. 567. Mod. Rep. 19. Prinn and þ 
Smith. PS VV 
Wr Payment of the Money to the Marſhal is m0 - 
e ent Bar; but Payment to the Sheriff on a Fieri fac th 
yment ** | s e 
of the is good; for he is commanded to levy the Money, ſca 
Money is &c. but no ſuch Authority is given to the Sheri H har 


good, Or Sir Tho. Fones p. 97. Taylor and Baker. ca 
Reieaſe In Eſcape, the Defendant pleads a Releaſe d 7- 


pleaded. him who recovered, to the Priſoner, being in Exe: er 
A e cCution; 


Caſe, 
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cution; it is holden no Plea, N. delet in Debt 
on Eſcape. 19 H. 6. 14. 


As to the Traverſing, and Forms of Pleading. 


In Treſpaſs and Impriſonment the Defendant That he 
;uſtifies by Virtue of a Capias, and the Plaintiff eſcaped 


did afterwards eſcape, and he being Sheriff did EI the, 


Glow him by Virtue of the faid Warrant, and 22 
took him upon the Capias. The Plaintiff replied, is good 
He eſcaped by Licence of the Sheriff, and Tra- without a 
verſe of the latter Taking by Virtue of the Traverſe. 
Warrant. Per Cur”, the Traverſe is idle, becauſe ” 
the Plaintiff had ſufficiently confefled and avoid- 

ed; and if he eſcaped by the Sheriff's Licence, 

that ought to be the Thing put in Iflue, and 

not the Traverſe, 1 Brounl. 197. Hatton and 

Hunn. | | 

Action on the Caſe upon Eſcape was brought Plea by a 
2painſt a Serjeant of London. He pleads that the Serjaant 
Sheriff commanded him to deliver his Priſoner to of London. 
him; which he did, and traverſed that he was 
ouilty of the Eſcape, aliter vel alio modo. Per Traverſe 
Cur, The Serjeant is an Officer of the Sheriff, er vel 
and the uſual Manner of Pleading is to plead, a 
That the Priſoner was in Cuſtody of the Sheriff; 


and Sheriffs in London may make their Houſes 


their Priſons, as well as the Counters, and the 
Bar was good, but the Traverſe was ill. 3 | 
5. 318. Husband and Cole. 2 3 147. Meſme N 


This Plea is a Confeſſion and Avoidance, and Not guil- 
the Traverſe is ill. But, per Cur, here is no E- ty, better. 
ſcape confeſſed, and therefore Not guilty ſhould 
have been pleaded, and not tO take a Tra- 


verſe. 


Debt againſt the Sheriffs of 1 upon Eſcape Three 


of 4, The Plaintiff declared on an Execution Years 
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by Force of the Recovery, and that the Party WM 

Was in the Priſon of Ludgate, ſub cuſtod* F. x, 6 

J. D. then Sheriffs. x H. 8. and that he ſo coſ. 

tinued ſub cuſtodia J. B. & J. G. 2 H. 8. mw 

ſo continued ſub cuſtodia J. N. & J. L. 3 h 

8. and then was ſuffered to eſcape. J. N. an 

And one . L. pleaded, That before the Eſcape at ſuch z 
ago rr Day, Anno ſuperius in Narratione ſpecificato, the 
= 3. fold J. D. and J. S. adtunc Vicecomites ſuffers 


not pre- 1a 
ciſely, him to eſcape. 4 1 
1 Per Cur', It is no Plea, becauſe there yy 
+3996 as three Years ſpecified in the Declaration, and i 
ciſe as to ſhall be taken that it was the Firſt or Third d 
Time. H. 8. when they were out of their Office; yz 
it is meerly induced by the adtunc Vicecomity 
which fhall lead the Intendment to be in th 
Year in which the Defendant ſuppoſeth they wer 
5 Sheriffs. | 9 0 = 
It muſt be But per Cur, that ſufficeth not, but the Pla 
alledged muſt be alledged in Fact; and therefore the De 
in Fact. fendant's Meaning to diſcharge themſelves by for 
mer Eſcape, which was not in their Time, ſhoul 
alledge it preciſely. Dyer 66. Serjeant Minor! 
+ JS, 


After Ni In Debt for an Eſcape of one in Execution 
debet he Defendant pleads Nil debet ; and after Iſſue, and 
wee not the Cauſe entred for Trial, the Defendant would 
auiſh his acknowledge the Action with Relicta verification. 
lea, But, per Cur', this he may not do without the 
Aſſent of the Plaintiff ; for many Defects are aided 
by Verdict. Sir Tho. Jones Rep. 156. Marſpai 

and Cooling's Cale, J 
The Plaintiff chargeth the Defendant with ani 
Eſcape 13 April, 18 Fac. and the Defendant Wi 
pleads Eſcape 29th Feb. 16 Fac. which was! 
Year and two Days before the Eſcape alledged 
by the Plaintiff; to which the Defendant made 
. no 


—— 


Ch. 23. 


no Anſwer, and altho' he concluded it was the Where 


tion, whether the Privilege ſhall extend to ſuch 


„ 
* * 557 * 
** ö 
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ſame Eſcape, which makes the Plea good where the Time 
the Time is not material, yet in the pridcipal * 5 
Caſe the Time ſeems to be material; ſor the De- 3 : 
endant (the Marſhal) pleads, That the Priſoner on that it 
was committed to him by Habeas Corpus, and that was the 
he remained in his Cuſtody from ſuch a Time fame E- 
ll ſuch a Time, during all which Time the Paper. 
plaintiff never prayed to have the ſaid Priſoner in 1 = 
Execution. Bridgman's Rep. p. 7. Moor verſus good. 
sir GE. Reynall. 8 8 | 

In an Eſcape, The Defendant donfelleth that H. Superſede- 
was in his Cuſtody by Latitat, returnable Mercu- as plead- 
i Craſt. Animarum, but ſaid, that a Superſede- 0%, 
as came to him (which varied from it) reciting e wy 
Wit returnable die Veneris Craſtino Animarum ; the Writ 
for which Variance the Plaintiff demurred as being miflaken. 
not the ſame Action, which the Court agreed. 1 
Keb. 234. Earl of Bedford againſt Auſtin. 

In Action on Eſcape in Debt on Judgment, prote&i- 
Defendant pleads, That after he was arreſted, he on not al- 
was diſcharged by Protection ſhewed to the Bai- lowed. 
lit, as Servant to the Earl of Bath. Per Cur, 
the bg is naught. 1 Keb. 660. Cockman and Sy- 
monds. 5 S 

In Action on the Caſe on mean Proceſs, Sheriff privilege 
pleads, That a Writ of Privilege came to him of Seſſi- 
Tefte Marqueſs of Newcaſtle, returnable at Seſſions: ons 
Which recites, That by the Law of England, Pleaded. 
Perſons ſhall be privileged in going to, and re- 
turning from the Seſſions. To which the Plain- Not al- 
tif demurs, and the Court held the Plea to be ill; towed. 
yet the Court were in Doubt upon a ſecond Mo- 


inferior Courts. Alſo it is ill pleaded, not ſhew- 
ing where the Writ iſſued, nor where the Seſſion 
was, nor whether the Diſcharge were in Seſſion. 

= , | Sider- 
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Siderfin p. 269. Clark and Mollineux. 3 Kel 
845. Meſme Caſe. 
The Ad- In Action on Caſe of Eſcape 5 falſe Re. 
vantage turn, if the Sheriff demurs generally upon the 
of plead- Declaration, he loſeth the Advantage of Pleading, 
ing the Frat. 23 H. 6. c. 10. Vide ſupra. SO and 


Stat. 23 


H. 6. Welly. 


loſt by | 
_— | . Veni re. 
Vanive In Action of Eſcape, Venire ſhall not be din 


changed ed, nor in Debt: For theſe may be all over Ex. 
when. FAT] 1 Keb. 65. Wright and Martin, Stile's 
Rep. 241. 
By che Marſhal's s Privilege, the Jury on Efcaps 
were changed out of London into Middleſex, 2 Ki 
818. Crook and Moſedale. 
Hale ſaid, He knew him after Imparlanoe ouſted 
of this Plea; but here the Court would not put 
him to plead it, but granted a Trial in Mid 
| dleſex, and Eſcape in London, being ſo every where, 
Cro. Eliz. 625. 
From Venire is moſt proper to be from the Place 
whence. where the Eſcape was. 
Aftion Action is brought againſt the Defendant as She. 
laid in rift for the Eſcape of R. in Norfolk, and fallly re- 
either turning Non eſt inventus in B. R. the falſe e 
County. turn is not the Principal, but the Eſcape is the 
Cauſe of Action; and the falſe Return which is allo 
made in Norfolk is but Aggravation, the Party may 
lay it in either 8 2 Keb. 771. Ruſſel and 
Sucklin. 
Diffe- Where the Venire and Returndiffer it is not good 
rence. Hetley 85. | 
No Coſt Per Cur. No Coſt fhall bs on Nonſuit in this 
= 3 Action, by the Stat. 32 8 
ut 


0 
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8 | Of Eſeape being pleading in Bar. 


It has been adjudged as well on Scire fac* as in Bar thar 


Debt, that to plead he was in Execution and contra he e- 
yolnntatem of the Sheriff eſcaped, is no Plea ; no, ſeaped 
tho? it were by Permiſſion. Vide 3 Keb. 3os. Poa ra 
Ridly and Morſlee. Cro. Car. 24. Robinſon and 9 
Clapton. Vilner's Caſe, Allenſon and Butler, Sy- 
monds and Cottmar. | 
Jo a Scire fac on Recognizance as Bail in Error, Eſeape 
| Defendant pleads, that the Plaintiff after Judgment by Con- 
ſued a Capias ad ſatisfaciend* out of the King's _ 2 
Bench, and that the Defendant was thereupon =" 1 
ken, and that he eſcaped by Conſent of the Plain- 


ti. Per Cur, The Plea is ill for want of Place; 


it is not ſaid where the Court was held, nor whe- 
ther the Party eſcaped by Conſent. 2 Keb. 567. 
Moor. Rep. 19. Prin and Smith. 

To Scire fac on Judgment in Debt, Defendant But by 
pleads a Capias ad ſatisfaciend” iſſued out of the volunta- 
Court of King's Bench, and that he was taken 24 E- 
thereupon, and on Habeas Corpus out of the Com- l "rag 
mon Bench, he was committed to the Cuſtody of ty-Plain- 
the Warden of the Fleet, and that the Warden ſuf- tiff. 


fered him voluntarily to eſcape. To this it was de- 


E murred, becauſe he concludes not aright: And 


Per Cur, the Execution mult be alledged by Mat- 

ter of Record, and therefore he muſt conclude his 
Plea, prout patet per Recordum : The Difference is pont ba- 
between Proceſs that requires no Return, and where tet per 
the Record whereby he is committed is ſhewed. The Record. 
Committitur in an Action of Eſcape is but Induce- 

ment, but in a Juſtification it is Subſtance. Upon Commirti- 
a Capias or Latitat he need not ſo conclude, but #r,where” 
tere is Matter of Record alſo, here the Matter of 8 In- 
the Bar is not the Matter of Fact, but the having ment and 


lied out Execution on Record. And ſecondly, It where 
| Cc | is Subſtance 
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is all one as to the Party, whether he eſcape by 


- 


Negli- the Sheriff's Negligence, or voluntarily. If the 
gent. Party negligently eſcape, the Party and the Shetif 
volunta- may take him again; but if voluntarily, then on. 
Ty. ly the Party may take him again, but not the Sbe. 
Conſent Tiff; but if the Sheriff let him go by Conſent of 
of Plain- the Plaintiff, then neither can take him; and By 
tiff. by voluntary Eſcape is held ill. Judgment py 
Ouer, 2 Keb. p. 187, 206. Alenſon and Butly, 
2 Keb. 802. Villner and Allen. Vide anteg. 
Until of late Time the Diſcharge of the Gaolz 
was a good Diſcharge. As in 3 Co. Ridgway, 
Caſe. Hob. ... Caſe of the Earl of Eſex, 8 Ry 
Dr. Drury's Caſe, but now the Law is taken 9 
therwiſe. Vide ſupra. 0, I USE DE SIS 
hs In Audita Querela, voluntary Eſcape in th 
Cuerela. Sheriff is no good Surmiſe, but that the Sbeif 
may retake him again. Vide ſupra. 1 Roll. 4, 
902. Trevillian's Caſe. Hob. 202. Sheriff of I. 
ſex. Vide Gen. Abridgm, Tit. Audita Querela. 


Eſcape. 
Of Iſſue, Evidence, | Special Verdict. e Pi 


on No In Debt for Eſcape on Nil debet pleaded, the 
3 ee BY gr pu 4 
debete, Defendant may give freſh Purſuit in Evidence. AM “ 
freh by Hales, at a Trial at Bar faid, He always lt /* 
Purſuit them give in Evidence freſh Purſuit on Nil deln 9c 
vide in And by Mild, it is done generally. Mod. Rn af. 
<vidence 116. 3 Keb. 305. MoſedelPs Caſe. 
Evidence. In Action againſt a Gaoler upon Eſcape of 58 
| 3 Priſoner in Execution: If the Iſſue be, whether 26 
Purſuit, the Gaoler immediately after the Eſcape made frei 
Suit againſt the Priſoner, &c. and the Evidence . 
is given, that a Priſoner eſcaped out of Priſon n pi 
; | | | „„ the ( 


e. 


the 
And 
let 
bet, 
Ref, 


f 1 
ther 
reſh 
nt 
| by 
the 
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the Negligence of his Keeper, and is abſent a Day 


and a Night, and the Keeper knows it not (ha- 


ving many other Priſoners under his Care); but 

when he had Notice of it, he immediately makes 

freſh Suit after him, and retook him: This is an Which 1s 
immediate freſh Suit to maintain the Iſſue, for freſh 
convenient. Purſuit is an immediate Purſuit in Purſuit. 
Law. 2 Roll. Abr. 681. Hinton and Sir John 

Ienthal, and Elton and Sir John Lenthal, on 
Evidence at the Bar, where the Evidence was, 

that he eſcaped at nine a Clock at Night, and 

the Notice and freſh Suit on which he was re- 

taken, was the next Morning at nine a Clock. 

Iſſue was, Whether A. was taken by a Capi- If taken 
as at the Suit of B. and Evidence was taking by a at the 
Capias at the Suit of C. and then a Delivery of Suit of B. 
Capias at the Suit of B. to the Sheriff; it is good Evidence 


Evidence; for tho' he were taken before, yet this = 2 


ha new Taking in Law as to this Execution. So of C. &c. 


if the Iſſue be of a Taking on a Capias ad ſatis- 
faciend', and Evidence be by a Taking on a Capi- 


| as Utlagat, or pro fine with a Prayer of the Plain- 


tif, that he may remain for Satisfaction. 
Iſſue was, whether J. S. was taken with a Ca- e 


| pias. Evidence was given by an Alias Capias, and pias. 


good. Hob. p. 54. 3 | | 
In Debt on Eſcape againſt the Marſhal, and Ni Evidence 


debet pleaded. The Evidence was an Habeas Cor- of freſh 
| pus ad Teftificand”, and that the Priſoner went Purſuit. 


down too long before-hand, and ſtaid too lon 

after the Aſſizes were done at Mells, and that he 

went 60 Miles beyond Wells before he returned 

again. Verdict pro Quer. for 620 l. 1 Mod. Rep. 

166. Moſedell's Cale. TR 128 
In Eſcape upon a Capias returned, ne unques en N. ungues 


| ſoz gard ſhall be tried by Record: But upon a Ca- en ſon 


pias not returned, the Priſal ſhall be tried per Pais 89rd, how, 
Rol! 2 Abr. 574. . | tried. 
1 Cen: The 


'2 
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Impriſon- The Impriſonment upon the Execution, and not 
dhe Ex. ſor other Cauſe in Eſcape, ſhall be tried by the 
ecution Record. But in Eſcape againſt the Mayor of 2 
how tobe Staple, for ſuffering J. S. in Fxecution upon a Sta. 
tried. tute-Staple to go at Large, if the Defendant ſay he 
atop was not in Priſon upon the Execution, but upon 
of Mayor Plaint there, this ſhall be tried per Pais, and not 
of the by Record; becauſe it would be unreaſonable, the 
Staple. Defendant ſhould certify a Record where he him- 
Telf was concerned. e 5 
Upon Ar- In Eſcape upon Arreſt in one County, and 
re | Eſcape in another County; upon Not guilty, this 
ty, and ſhall be tried, where the Eſcape is laid, for the 
Eſcape in Action is upon the Eſcape. Roll. Ab. 2. 
another. Action on the Caſe againſt a Sheriff upon E. 
ſcape in London, and the Arreſt laid to be in South. 
ro be npton; Per Cur The Viſne ſhall be where the 
where the Eſcape was, becauſe that is the Ground of the 
Eſcape Action, and not where the Arreſt was. 3 Cru, 


8 82 Richbel and Goddard. IE. | 


Changing Note, In Action on the Caſe for Eſcape or De- 
the Viſze, ceit, the Court will not change the Viſue out of 
the County where the Plaintiff ſuppoſeth the Thing 

j!!! Br 87 ITS 
Arreſt in In Action on the Caſe againſt the Sheriff of 
Lorkjvire» Jorꝶ for an Eſcape, and declares that he arreſted 
tbe Priſoner in the ſaid County, and after ſul- 
| fered him to eſcape at D. in Com” Nottingham. 
Eſcapein To which the Defendant pleads Not guilty. This 
3 Iſſue may be tried by the County of Nottingham 
7 * only, without joining the County of York ; for the 
Action and Iſſue is upon the Eſcape, and not up- 
on the Arreſt. M. 40 & 41 El. B. R. Bennion 

and Vatſon. F 

Non per- Debt againſt the Marſhal for ſuffering 1. 
miſit, &c. in Execution at the Plaintiffs Suit to Lip 


| 
| 
i 
i 


© | ch. 23. Of pleading to Eſcapes 389 


Defendant pleads, he did not ſuffer him to e- 


. ſcape: And gave in Evidence, That T. B. brought Evidence 
e Attaint to reverſe the Judgment, and upon his thereon. 
Prayer the Court bailed him, that he might pro- 

t ſecute the Suit with Effect. But this Bail was 


not entred of Record. And the Court held it 
„good Evidence. The Eſcape ſuppoſed here is Pra | 
ſetting him go by Bail, which is the Act of the the At 
d Court and not of the Marſhal, and may well bee? che 
is -m in Evidence. Cro. El, P. 5. Vaſt and ut. 
1 Caud). 535 | 194 
; BY Tay, upon Execution ſued after Verdict, Bail upon 
; altho' the Party ſues Attaint, the Court uſually Attaint. 
b. WH docs not bail him, for the Verdict is intended true _- 
c dll reverſed, but on good Conſiderations they 
e my: And tho” the Bail be not entred, yet the 
0. WY Plaintiff for his Benefit may cauſe it to be entred, 
and then he may have a Scire fac* on the Bail, and 
ſo is not at any Miſchief, 
| The Party being charged in mean Proceſs when Committi- 
he was in Cuſtody, the Evidence may be good?” to be 
without proving any Committitur ; but if heProved. 
were in Execution, the Committitur upon the 
Roll ſhall be proved. Siderfin 2 37. the King and 
N 4 5 
In Debt ſur Eſcape, if the Defendant plead nul Evidence 
N he cannot give in Evidence no Arreſt. upon no 


nt per Pais . Cu. „ © =. mn 


Lerdidt. | 


In Debt on Eſcape, if the Plaintiff declare of an Eſcape a- 
; Eſcape of two, and it is found one only was ingainſt 

7 Execution ; yet the Verdict is good, and the Plain- WO, and 

1 tiff ſhall have | Judgment. Sider fin. . 5. An- ound a- 
oeus's Cal gainſt 
1 | done only. 
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399 The Office and Duty of Sheriffs, 8c; Il C 
8 In Debt on Eſcape, if the Plaintiff declare « 
Eſcape of the Eſcape of Baron and Feme out of Execution on 0 
Baron and Judgment for the Debt of the Wife dum ſola, and 
Feme, the the Jury find the Husband only was in Execution; 

Jury $90 yet the Verdict is good, and the Plaintiff ſhall have 
* in "Judgment. The Jury found not that the Wife was 
Enxecuti- taken in Execution (being for Debt contracted he. 
on. fore Coverture). Sider. p. 5. Roberts and Herbgz, 
))))... ao. 
Verdict Tho the Verdict finds an erroneous Proceſs, yet 
finds an the Sheriff ſhall not take Advantage thereof. 4; 
Proceſs, in Debt on Eſcape, and ſpecial Verdict finds an 
alias into another County, without a Capzas in the 
proper County, and that he was in Execution and 
eſcaped. Judgment pro Quer. on 2 Cre. 1. pl. 1, 
Co. Dr. Drurie's Caſe, becauſe the Sheriff is 1 
Stranger, and ſhall have no Advantage thereof 
-3 Keb. 629. Hide and Hillar. 1 

Verdi One reſcued himſelf and eſcaped, and the Sherif 
on Ref. brought Action on the Caſe. On Not guilty, the 
fore the Jury found he was arreſted circa the 26 of Februs- 
Day laid, Ty, and then and there reſcued himſelf. Per Cur, 
ar after, be the Reſcous before or after the Day ſuppoſed in 
| the Declaration, it is good enough, ſo as it be be- 
fore the Suit commenced. Cro. El. 53. Sheriff oſ 

Norwich and Bradſhaw, ES 


Arreſt of Judgment, 


See the Caſe of Gold verſus Strode. 3 Mod. 325 } 
325. Of Moving in Arreſt of Judgment on an Ac- 
tion of Eſcape againſt the Sheriff, That the Sherif 
ſhall not take Advantage of an erroneous Judg- WF : 

Ment. = 5 


Con fderaiu © 
chu. 


y er 


mT 


Action mult be brought by the Bailiff or no-body ; 
but Conſideration to make a Special Bailiff is mean 


and Smalbrook. 


 apainſt the Defendant to the Sheriff of Suff. who fave the 


ene ee * - 
8 . FEES bY 
: 


L 
g 


Confideration on Aſſumpſit, about Delivery of Pri- 
ſoners in ſafe Cuſtody, and ſaving harmleſs of 
Eſcapes. | | 
The Sheriff having one in Cuſtody takes Aſ- Aſumpſet 
umpfit of J. S. to deliver the Priſoner to the Bai- todeliver 
the Pri ſo- 


lif in ſafe Cuſtody: This is a good Aſſumpfit, and ner inte 
no Eſcape; for the Court will not intend, that the ſafe Cu- 
Bailiff was abſent from the Priſoner. Sid. pag. 13 2. ſtody. 
Benskin and French. 5 

In Conſideration the Plaintiff (who ſueth as Bai- Upon 
If) would permit J. S. taken in Execution to reſt Conſide- 
in the Houſe of N. till Friday next; if he eſcape, 14.9% ©* 
the Defendant would pay the Debt. 2 _ 
By Hale, The Conſideration is good in Mean ftay in 


Proceſs, but being in Execution it is ill. But the the Houſe 
Co 


Good on 


ſufficient to ſave harmleſs. This is no Bond or proceſs. 
Promiſe taken of the Priſoner, nor of any for Action by 

him, therefore it is not within the Statute. 2 Keb.theBailitt 

805. Feake and Carter. 1 Leon. pag. 132. Palmer 


The Bailiff aſſumes to ſave the Sheriff harm- UponBai- 
leſs of all Eſcape, it is not good. The Declaration litf's Pro- 
is, That a Ca. ſa. on a Judgment was awarded miſe to 
directed his Warrant to the Plaintiff as his Dab 
liff to ſerve it; and that the Plaintiff aſſumed 
to the Sheriff to ſave him harmleſs of all E- Defen- 
ſcapes, and that by Force of the Warrant hedant eſca- 
arreſted the Defendant, and the Defendant in-Ped. 
tending to make the Plaintiff to be charged, e- 
ſcaped; for which the Plaintift in the firſt Action Action a- 
brought an Action againſt J. C. the Sheriff, upon gainſt the 
this Eſcape, and recovered, and J. C. brought Sheriff. 

e GO | this 


| 


[ 
| 
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And by this Action on the Aſſumpſit. It was moved in Ar. 
be * reſt of Judgment, that there is no ſufficient Cauſe 
wir Bon WY ein the Declaration no maintain an Action, for tho! 
Plaintiff the Sheriff may have Action on the Caſe againſt 
the Priſoner that eſcapes, yet the Bailiff ſhall not 
— 4 have it. Per Cur”, For the Bailiff was not charge. 
where able to the Sheriff by Law, but by Aſſumpſit, and 
Bailiff is this being his voluntary Act ſhall be no Cauſe to 
charge- charge the Defendant, "but ſhall only make himſelf 
yrs by -g chargeable. But they agreed, If the Bailiff had 
cee by © been chargeable by Law without ſuch Promiſe, Ac- 
Promiſe. tion lay for him againſt the Defendant, who cauſed 
him to be e Cro. 1 8 349. Alerton and 
Harwood. 
In Conſi- In Conſideration he a permit him to go at 
deration large, and of 2s. paid, he promiſed to pay all the 
ting, & . Money in which the Party was condemned in Exe- 
ander 25. cution. Per Cur”, the Conſideration is not good, 
Ec. being contrary to the Statute of 23 H. 6. and 
that a Promiſe and Obligation was all one; and 
Void in though it be joined with another Conſideration of 
Part, void 2 f. yet being void, and againſt the Statute for Part, 
in all. it is void in all. Cro. El. p. 199. Tetberſton's Cake 
Pl. Dive and Manningbam. 
Where Plaintiff declared, Whereas the Defendant was 
the Pro- arreſted at his Suit on Proceſs; the Defendant, in 
mt vas Conſideration that he ſhould be permitted to go at 
1 1 large, promiſed that he would appear at the Day of 
tiff. the Return, or would give him 10 J. and he did 
; not appear at the Day. Per Cur”, It is a good f- 
ſumpfit, being made to the Party which had Autho- 
rity to diſpenſe with his Appearance: Had it been 
made to the Sheriff, or to any other to his Uſe, it 
bad been within the Equity of the Statute of 23 


H. 6. Co. El. 1 199: Milward and Clarke, 


"TP * 
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* Eſcapes of Felons, &c. 


All that are Priſoners are ſuch, either by Matter priſoners. 
of Record, or Matter in Fact. 8 : 

By Matter of Record, when one preſent in 
Coon is committed to Priſon by the Conte; there "cd wt 
if the Gaoler has not him ready, it is an Eſcape Record. 
without more Enquiry (unleſs he had reaſonable 
Excuſe), and the Judges will ſet the Fine preſently. 

By Matter en Fait, a Man is a Priſoner when he By Mat- 
is arreſted by Sheriff, Bailiff, Conſtable, ec. and ter in 
eſcapes, there the Jury ought to find it, and pre- Fact. 
ſent it before the Juſtices, and the Juſtices aſſeſs 
WARES; 1 885 | 

Upon a Capias for Felony, the Sheriff returns UponCap' 
(hi Corpus, and hath not the Body at the Day, forFelony 
and the Sheriff was amerced for the Eſcape at 50 J. 

By ſome, it is Felony in the Sheriff to ſuffer a where 
piloner to eſcape, vide Stat. de frang. Priſonam. ſuffering 
If the Gaoler ſuffet the Eſcape, it is Felony in Priſoner 
him, and Forfeiture of the Office. 6 H. 7. 11. 10 t eſeape. 
H. 7. 26. 9 Rep. 98. Co. on M. Charta. Keil. 

195, 196. Vide Dalt. 567. | | 

The Statute of 4 Ed. 1. de frangentibus Priſon” Is Felony. 
nitigates the Rigour of the Common Law ; for be- 
fore that Statute, the Breaking of the Priſon was 
Felony in every Caſe; but now it is not Felony, 
hut where the Party was committed to Priſon for 
wg 2 Leon. p. 161. in Borough and Holcroft's 
ale. | 
See and note the Caſe of the King againſt Fell, 
be Keeper of Newgate: He being indicted for the 
egligent Eſcape of one committed to Priſon, and 


charged with High Treaſon, 1 Salk, 272. 1 


CHAP. 


394 The Dffice and Duty of Sheriffs, &. if (- 
CHAP. XXIV. BB» 


hat AE of the Sheriffs, Bailiffs, &c. ſhall amoum cu 

to falſe Impriſoument, or not. Pleading by She. th 

riffs to Actions of Treſpaſs, Falſe Impriſonment.¶ hi 

Cc. The Rules of Pleading in ſuch Caſes. Jy, pe 

ſtification by Mean Proceſs. As to the Warran, N 

ime, Place, Quz eſt eadem tranſgreſſio, why Ml ti 

it refers to. Traverſe of the Time, Place, Plead. ¶ be 

' ings and Juſtification by Execution; by Proceſs i "i 

ont of an [Inferior Court of Record, and how 1 
be pleaded. N | 


What Act, of the Sheriffs, Bailiff, &c. ſhall amoum 


to a falſe Impriſonment, or not. 


. Arreſt af- 
ter the TP a Bailiff arreſt one after the Writ is returned, 
Writ re- | 


— - falſe Impriſonment lies. 


. 


Precept A Precept to arreſt from an illegal Court wil 
from ille-not ſave the Officer from an Action of Falſe Impri- 
_ galCour?- gpment, Hob. p. 61. = 


Errone- Treſpaſs, c. will not lie againſt the Sheriff, for 
2 Pro- executing Proceſs, though it were erroneous. H 
Ce Pp. 48. Cox and Barnſiy. | 


ad by One asks another, if his Name be J. S. h 
a wrong ſaid, Ves; on which he arreſts him by a Warrant 
Name. which he had to arreſt J. & yet falſe Impriſonmen 


lies. Mo. 457. Coot and Highworth. 


Arreſt af. One had a Capias ad ſatisfaciendum delivered 
ter Sujer-to the Sherift, who made a Warrant to his Ba- 
ſedeas liff to do Execution: Afterwards a Superſedent 

Lace ae e 1 


1 


, 
- * 
C. 


| r 


ch. 4. Ok Falſe Impriſonment. 395 


yas awarded and delivered by the Sheriffs to the 
Deſendant, being his Bailiff, who eſcaped, and the 
Nefendant retook him and detained him in Exe- 
cution: This ſecond is falſe Impriſonment; for tho? 
the firſt Impriſonment was legal, he having taken 
him by Virtue of a Warrant made before the Su- 
perſedeas awarded and delivered, he not having 
Notice of Superſedeas was excuſable. But the De- 
tainment in Priſon was afterwards a Wrong, for he 

being the Sherift 's Servant, and by Intendment ha- 

ing Time given him ſufficient to take Notice 

ſom his Maſter, onght at his Peril to take Notice 

thereof. Cro, El. 918. Prince and Allington. 


Note: By 3 Mod. Rep. 325. Gold verſus Strode. 
An Action of Falſe Imprifonment will not lie a- 
gainſt a Sheriff or Gaoler for taking the Body bß 
Virtue of a Capias ad ſati fac upon an errone- 
ous Judgment: For the Execution is good till a- 

voided by Writ of Error. — 


The Liberty of a Man is ſo tender in the Eye of 
the Law, that a ſmall Thing amounts to falſe Im- 
priſonment. As in a Caſe tried at Work Aſſizes, one 
Robert's Caſe. e TOTS HC Es, 
One in Execution in the County of Lancaſter, One in 
delired to be brought to the County of Tork to Executi- 


| g 1 | * L. pre- 


manded to ſtay him: He was held a principal Im- be carri- 
priſoner, as well as thoſe that laid Hands on him. ed into 
The Defendant pleaded Not guilty. Otherwiſe had the Coun- 
it been had he pleaded Specially, (viz.) That the . of . 


and there 


Iriſoner was brought into another. County at his the De- 
own Defire. But the Jury honeſtly gave but 2 d. fendant 


Damage. Robert's Caſe at Tork Aſſzes. ſtayed 


| If him, See. 


* 4 


396 The Office and Duty ok Sheriffs, & 
Sherig If a Man be in the Hands of the Under, 
detains Sheriff in Execution for Debt, and che Debtes 
the Priſo- tells the Sheriff, that the Priſoner has ſatisfied 
ner after him; if the Sheriff releaſe not the Priſoner, 
eg it is falſe Impriſonment to detain one after the 
4 Plaintiff hath commanded the Sheriff to deliver 
him. But this Caſe is more fully reported in 
Bulſtrode 3, 96, 97. Withers verſus Henly, Under- 

Sheriff, e . 
Plaintiff A. is in Execution at the Suit of B. afterward 
. 1 B. came to the Sheriff, and told him he had made 
he had aud ſealed a Releaſe of the Debt to the Plaintiff, 
made a and that therefore he ſhould deliver him out of 
Releaſe. Execution. The Sheriff doth not ſo, but after 
keeps him ſtill in Priſon, The Plaintiff brings Ac- 

tion of falſe Impriſonment: It lies. . 
Stat. 1 R By the Stat. 1 R. 2. cap. 12. One being in Exe- 
a. ca. 12+ cution ſhall not be ſuffered to go out of Priſon by 
Mainpriſe, Bail or Baſton, without making Gree 
to the Parties, unleſs it be by Writ or other Com- 
Sheriff mandment of the King; and the Detainipg him 
ought to after this, amounts in Law to a new Taking, for 
take No- the Reftraining of his Liberty where he ought to 
* have it, is a Caption in Law. Here the Sherif 
tif, ought to take Notice of the Party-Plaintiff, and at 

whoſe Suit he is in Cuſtody. 5 


Detainer By Coke, Detainer after this by the Space of one 
after- Hour is falſe Impriſonment (a Continuance of an 
Pn Incloſure is a new Nuſance). If he would have 
riſon. helped himſelf here, he ought to have ſet forth 
3 that he knew him not to be the Plaintiff, who told 
him of the Releaſe. 3 Bulſt. 96, 97. Withers ver. 
Henly, Under- Sheriff. The Caſe of 20 H. 7. 19. 
differs from this Caſe, becauſe the Debt of the 
King was ſatisfied. 10 H. fo. 3. a. 1 Roll. 240. 
2 Cafe. Cro. El. 379. Meſme Caſe. 
* 4 2 TY 


It 


Of Vale Imp en 


Ch. 24. 
It is aid in 2 Kel. 33. the Party who went with, 
the Sheriff to ſhew to him where the Goods were 3 
(in ERC! on), the Judgment being ſet aſide after- the Goods 
wards, Was 2 relpaſſer ab initio; but that the a Treſ- 
Sheriff was not ſuable nor chargeable. 2 Keb. 33. Paſſer. 
jurner and Felgate. | | 0 


It was agreed in Oliet and Beſſeys Caſe. 34 Where 
Car. 2. B. R. if one be arreſted by Proceſs out of Action 

an Inferiour Court for a Cauſe of Action, which =Sainſt 
does not ariſe within their Juriſdiction; the Party- 3 
Plaintiff may well maintain his Action againſt Plaint 
him that levied the Plaint, or the Officer Who wrong- 
hid executed it. Sir Tho. Jones Rep. p. 214. Ollies fully, &. 


and Beſſey. 


E * — 


Pladings by the Sheriff, Bailiffs, Gaolers, &c. 


I ſhall lay down two or three general Rules. Y 

If a Sheriff juſtifie by Force of a Capias to him Juſtifica- 
lrefed, he ſhall ſay he was Sheriff at the Time of len Tine 
the Arreſt, as well as at the Receipt of the Writ. of the 
35 H. 6. 48, 49. e e e 
In Treſpaſs, where one juſtifies as an Officer to ꝑ. ſn we 
do Execution; De ſou Tort demeſne, without an- demeſuss 
ſyering to the Cauſe, is no Plea. 19 H.6.7.a 

In falſe Impriſonment, the Defendant may ſhew 
twenty Cauſes by Way of Juſtification, and it is not 
double. 7 Ed. 4. 20. Plowd. Com. 86. a. 

Where the Sheriff juſtifies by Execution, he ur of 
nuſt plead that he returned the Writ, ſecus of a the Writ. 
Bailiff, 1 Leon. p. 144. Parkes and Moſſe. 
if a Bailiff juſtify by Force of a Warrant, he Warrant. 


need not ſay, hic in Cur prolat” ; for the Warrant 


loth not continue in his Hands; but he returns it 


0 the Sheriff. x Roll. Rep. 3 27. Curtis and Dowty. 
0 p. 221. Bateman's Cale. 


I Tho' 


398 Of Pleadings by Sherits 
+: Though the Proceedings in a Court be irregul Ml. 
dale re yet if the Court has Power to iſſue out a 55 


ceedings by this Warrant the Officer may juſtifie in fal f 
in a Court Impriſonment. Mod. Rep. 1732. 88 
Warrant. If a Bailiff juſtifie by Reaſon of a Warrant, bel 
ought to ſhew the Place where the Warrant wa i 
made. It ſufficeth if it be ſhewed in the Rejoin. b 

der. 5 H. 7. 24. Long 5. 101. 5. = 
Juſtifitation by Mean Proceſs. ; 


The im- The Sheriff ought to return his Writ, othe- " 
mediate wiſe Juſtification is not good: But it is not ſo wil © 
3 the > —. o 3 2 0 

Falſe Impriſonment was brought againſt the 

— rg Sheriff's Bali - he juſtifies ene Sbefift's War h 
returned. rant on Latitat, who arreſted the Plaintiff ani 
Aliter of required the Defendant to be aiding to him, buff! 
- theBailiff pleads not, That the Writ being returned, wa 

e.ekecuted; yet per Cur}, it is good: For the De 

fendant has no Means to reinforce the Sheriff t 
make Return thereof. Cro. Car. 446. Girdling 


ä 
By Pro- In Action of falſe Impriſonment, the Defer 2 
ceſs out of dant juſtified by Procefs to the Bailiff out of thei * ( 
anTiferi- Court of the Honour of P. and does not ſhewlifif bo 
ourCourt. any Proceſs was returned, which (as Girdle. 
| Caſe is) being an immediate Officer, muſt bf De 
ſhewed; contra of an Under-Officer. And altho8 00 
he need not ſhew forth the Letters Patents, je 
it muſt be ſpecially pleaded, ſuch a Court w Al 
granted, and that Virtute, Cc. 2 Keb. 256. H een 


1551 wood and Hood. © 


ch. 24. In falſe Ampzffonment, Sc. 3%//ß%nꝗ 


lf the Defendant, in Juſtification of an Arreſt, wen 
pleads, That a Bill of Middleſes was proſecuted Bill of 
ainſt the Plaintiff, by which the Sheriff made Midalzſar 
and directed a Warrant to arreſt him; it ſhall be ſhall be 
| inended that the Bill was delivered to the Sheriff i bee 
before the Making of the Warrant, till it be ſpe- Iivered. 
cially ſhewed to the contrary. In this Caſe he ju- 
| ſifkes by Writ to the Sheriff, and Warrant to him- 
ſelf, 1 Sand. 299. Green and Jones. i 

The Cauſes of Demurrer were, becauſe it is not Demur- 
ſhewed the Writ was delivered to the Sheriff, *** = 
nor the Warrant made before the Arreſt; and — Deli 
alſo for that it is not averred that the Writ was very and 
returned. But non allocatur, this is no eſſential Warrant 
latter, nor traverſable: And the Plaintiff might before 
have replied, That the Arreſt was before the 
Delivery of the Writ, elſe the Court will intend 
it to be delivered, being ſaid that Virtute of a 
Writ directed to the Sheriff, and Warrant, the 
8 Defendant arreſted ; and the Writ needs not to be 
F rcturned by a Bailiff Errant. 2 Keb. 338. Meſme 
ings Caſe, ON P. 838, 844. . 

So in Scire fac? on Recovery in Action on the Delivery 
Caſe; the Defendant pleads, no Capias iſſued out of Capias 
gainſt H. delivered to the Sheriff. Plaintift replies, 8. _ 

a Capias iſſued out, and ron eſt inventus returned; l de 
but ſays nothing of the Delivery to the Sheriff. intended. 
Defendant demurs, and Judgment pro Quer, for 
Delivery to the Sheriff ſhall be intended. 3 Keb. 

668, Holmes and Araker, Bail for H. | 


Note, Upon a Demurrer to a Replication in Molliter 
Allault and Battery and Faux Impriſoument, De- manes im- 
ſendants juſtifie by a Precept to arreſt, &'c. The ARTS. 

1 | Juſtifica- 
principal Exception to the Plea was, That the tion of 
Juſtification of an Arreſt by molliter manus im- Battery. 
tiſuer”, was not any Juſtification of the Battery, 

| and 


4 


| 
| 
5 
| 
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and the Caſe of Stoney and Calvert was cited. 
Hill. 3 V. & M. which upon a Demurrer was 
adjudged accordingly by the whole Cour: 

2 Lutw. 929. — 
As to the The Time when a Latitat iſſued forth is traver. 
Time of ſable, and may be averred otherwiſe than accordin 
* Ta- to the Teſte, Per totam Curiam; for a Relation 
ara bowed ſhall not work a Wrong. 2 Keb. 173, 198. Bolton 


and the If a Man be taken in the Vacation by a War- 


Tefteof it. rant without a Writ, and a Latitat be procured, 
Teſte in the Term, that Teſte ſhall not diſcharge 
the Wrong done after the Teſte, and before the 
actual Taking out of the Writ; but the Plaintiff 
may take Iſſue that he proſecuted truly. But in 
Treſpaſs and Falſe Impriſonment, the Defendant 

as Sheriff's Bailiff juſtified by a Latitat, Teſte 29 
une, Trin. Term paſt. = 

Writ af. The Plaintiff replies, That the faid Writ was 

ter the really and actually proſecuted out of B. R. on the 

Arreſt. gth of Auguſt, which was after the Arreſt of the 

Plaintiff, 1 

Shall not Defendant demurs: And per Cur”, this is an E- 

0 Ua. ſtoppel, eſpecially in Caſe of a Bailiff, whoſe War- 

| der-Baj- rant might be before the Arreſt; and all Writs 

-lif., muſt be Teſte as of the Term, and the Sheriff's 

not Returning the Writ, or the not Having any, 

ſhall not prejudice his Under-Bailift. 

But Agi- But per Curiam, a good Action will lie a- 

onagainſt gainſt the Sheriff or Bailiff of a Franchife in this 

Sheriff. Caſe 1 „„ E#2; 3 as EE 

But in Plunket and Green's Caſe, in the ſame 

oe EET ett 

| Econtra, In Treſpaſs and Falfe Impriſonment againſt the 
- Sherift and Bailiff, the Deſendant juſtified by War- 
rant on Writ to the Sheriff, as Long and Bolton's 
Caſe. The Plaintiff replies, No Writ was then ta- 
ken out. Defendant demurs, and Judgment pro 


Le erz 


[ 


Quer. 3 Keb. Chancy and Rutter. 


Ch. 24. In Falſe Impriſonment, Ge. 40 * 
Quer; for though the Bailiff hath a Warrant, 


yet he is liable if there be no Writ ; contra, if the Warrant 
and no 


Writ be void and delivered. 2 Keb. 705. Plunket Writ, 
and Green, | Tres : 

And in Bennet and Filkin's Caſe, Treſpaſs and Antedato 
Falſe Impriſonment, the Defendant juſtifies by Ar- will not 
reſt on Latitat. Plaintiff replies, The Writ was 2 
taken out aſter the Arreſt. Defendant demurs. 
Per Cur”, the Antedate of the Writ will not ſuffice; 
if the Proceeding be aſter. And Judgment pro 
And as to Pleading as to the Time, Richardſon Traverſe 
and Pricker s Caſe is to be obſerved. . The Plaintiff „u be. 
ſuppoſed the Arreſt and Impriſonment to be 10 ty Lg 
Decemb. 29 Eliz. Defendant pleads, by Virtue ofor after, 
2 Warrant from the Sheriff he did arreſt and im- Sc. 


priſon him the ſecond and third Day of December Tt he 


before ; abſque hoc that he was guilty before or , Guil- 


aſter, &'c. Plaintiff. replies, he was Guilty of the ty afrer« 
Treſpaſs, &c. after the third Day of Derember, | _ 
prout in narratione ſua ſpecificatur, and Iſſue up- 
on this, and well enough; though he ſaith, only 
he was guilty after the third Day; but ſaith not, 


and before: the Action brought. For when it is 


ſaid, He was Guilty after the third Day, cc. pro- 


ut, &c. it is to be intended to be the third Day, 


and the Day of which he counted. Cro. Elix. 95. 
Richardſon and Pricket, 6. 
To all the Impriſonment, but eleven Hours, the n cap; 
Defendant pleads, Not guilty; and to the Impri- to Parr, 
ſonment for eleven Hours he juſtifies as Sheriff, for and juſti- 
that the Plaintiff hindered him in the Execution of Sn 
his Office, and ſaid nothing to the /i & armis, ſor ho 
yet good. 1 Sand. 78. But this Caſe went further. Refidue 


2 Keb. 237. The Treſpaſs and falſe Imprifonment wisboue 
was laid the firſt of April; the Defendant juſtifies at ſaying 85 


another Day at Marw. as Sheriff, abſque hoc, That u . 
be was Guilty the firſt of April, or at any Time 
. Be | before 


————_ 
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before or after, while he was Sheriff, or at any 


2 other Place. Per Cur', This Traverſe is ſufficient, 


Time and and the Plaintiff muſt reply and ſhew, if there 

Place. were any other Aſſault or Impriſonment. Alſo the 

Traverſing the Time before and after, doth. not 

lock up the Plaintiff from aſſigning another Day 

and Place, eſpecially the Thing being local. 1 

Sand. 78. 2 Keb. 237. Low and King. 

Time, ue Juſtification in falſe Impriſonment by a Wiit 

eft eadem of Supplicavit de bono geſtu out of Chancery, and 
Franſgreſ. arreſting him by the Sheriff's Warrant thereupon, 

> The Juſtification, being by an Act in the ſame 

County, and juſtifying all the Time in the Declara- 

tion, tho' it do not agree with it in the Day, but 

©... concludes que eſt eadem Tranſgreſſio, is good enough, 

the Day not, being material; and the Replication is 

not good if it vary from the Day in the Declarati- 
on. Cro. Car. 228. Tyler and Wall. 3 

Thecaſe. The Caſe was: Treſpaſs,” &c. ultimo die Octo. 

| 6 Car. and detaining him in Priſon for two Days. 

Defendant juſtifies, becauſe 13 Aug. 6 Car. a Writ 

of Supplicavit iſſued, and by Warrant from the 

Sheriff to the Defendant, he arreſted the Plaintiff 


21 Sept. and detained him two Days, &'c. que. 


eadem Tranſgreſſio, & c. . 


place, ue In falſe Impriſonment in London verſus V. 
eſt eadem Defendant juſtifies in Norfolk, by Force of 1 
Tranſgreſ. Warrant to the Sheriff quz eſe, eadem Tranſgreſſi, 
A abſque hoc that he is Guilty in London. Plaintiff 

J %%%%%%ł ——88„ 
Traverſe 1. Becauſe the Plea is double; for the Juſtificati 
double.” on in Norfolk, qua eſt eadem Tranſgreſſio, had been 
8 ſufficient without more, and then the Traverſe 
Demir. makes it double, But per Cur', you ſhall not take 
rer. Advantage of this upon à General Demurret. 
1 Koll. Rep. 221. Bateman and Moodeock. 


rere, n : 


— 1 


- * * * 


ö and Dowty's Caſe. 


5 Treſpaſs in London; Defendant juſtifies by a in London, 
i Warrant in the County of N. quæ eft eadem Tranſ- Juſtifica- 


e If the Defendant in Treſpaſs juſtifie the ſame Where 
» Day and Place, it is not neceſſary to ſay, Quæ eft Los of 


C RED rr 
. Falſe Impriſonment by a Woman; the Defen- ſary. eceſ- 
dant faith, that ſhe was carried to Southwark by 4255 =.-:-5 


i. ber Conſent, which is the ſame Impriſonment ; Upon 


and this is no Plea, for Impriſonment is againſt the falſe Ini- 
| 2 priſon- 

8 pee „ e 2220. - >. 1. ment Die 

8 e nen G49. fendant pleads Plaintiff's Conſent, 


nus imf6-. 


e the | 
f WF fendant. faith, That he laid bis Hands upon the r ma- 

fame Day; which is the ſame Aſſault, Battery and 42 ang 
Wounding, and held it was no Plea for the Reaſon him, 


Capias; and it is good, if he fay, It is the ſame 7, Þ7 ® 
| Treſpals, otherwiſe not. 22 E. 4. Bro. Falſe Im- gue eft 
- FO EI 75 ho ED eadem. 
n In Falſe Impriſonment, the Defendant juſtifies Juftiiess 
(es Sheriff) the Taking the Plaintiff, by Force of zion loca, 
: 


* 


good. F 
Ddr 


„ Py 

= % 4 — 
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404 Ok Juffification by Sheriffs, 
c̃.augnnot take the Plaintiff by Force of the ſaid Pro- 
ceſs in any other County than where he is Sheriff 
and ſo the Juſtification is local. 3 Leon. 97. in 
Partridge and Pool's Caſe. „ 
Juſtifica- The Defendant juſtifies the Arreſt quonſque 
tion. Bond given to appear in B. R. abſque hoc, that a 
any Time he did arreſt without reaſonable Caufe, 
until he gave ſuch Bond. Plaintiff demurs gene. 
rally. Per Cur, The Juſtification is good, and 
the Plaintiff ſhould have traverſed abſque hoc that 
Traverſe, be was arreſted, and detained till Obligation to 
8 4 in B. R 3 Keb. 165. Dawſon and Rau- 
inſon, 5 5 
De injuria Falſe Impriſonment; Defendant juſtifies by Ar. 
ſua propria reſt, by Virtue of a Warrant of the Sheriff on 4 
=—_ Juſti- Latitat. The Plaintiff replies, De injuria ſua pre 
n abſqure tali cauſa. This is naught upon De- 
of 4 Lat murrer, being Matter of Record; but Iſſue being 
Lat and taken upon it, and being in the Affirmative, it is 
Mama. Jeofail, and good after Verdict. Judgment pn 
Quer. 1 Keb. 125, 164. Beeſley and Walker. % 
_ _-Osborn and Brook's Caſe. Os 
Natter f The Defendant juſtified by a Writ ſued out of 
Record, B. R. to Vic Devon, and Warrant and Arreſt 
Sr put thereupon at D. &c. Repl. De injuria abſque tal 
Yue ill. cauſa, Defendant demurred generally, wil Judg- 
ment for him; for it is ill upon a General Demur- 
rer to put Matter of Record and Fact, and Variety 
of Matters, in one Iſſue, as the Warrant, Arrelt, 
c. 3 Lev. 65. „%%; POn. 
P ble Defendant juſtifies in Falſe Impriſonment, 
becauſe a Writ of Vi Laica removenda came to the 
Sheriff to remove the Force. The Plea need not 
| ſay, they found him reſiſtentem in ea parte. 


5 * 7 > 24 'J * 
— £ N * 


Pre- 
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precedent. e ee 
Traverſe, That the Defendant was in Cuſtody Traverſe 


of the 


D 
5 Pleading by the Sheriff *s Baili ff. 

2 La Juſtification in Treſpaſs, Trover &c. 

by On Execution. | 8 


Where the Sheriff juſtifies by Execution, he Muſt 
a Bailiff. 1 Leon. 134. Parkes and Mofſe. N 


In Trover of 300 Sheep, 1 Dec. 36 El. Defen- Sheriff 
dant pleads, That he was Sheriff of Com? Li nc, juſtiſies 
and that J. S. recovered againſt the Plaintiff 100 J. in Trover. 
and upon that a Fieri facias, which Writ was re- 
turnable Craſtin Animar, 35 Eliz. that this was 
delivered to him x Octob, 30 El. that he on the 
20th of Octob. took the ſaid 300 Sheep, and on 
the 22 Octob ſold 104 Sheep for 40 J. and that the But no 
other 196 Sheep remained pro defectu emptorum ; Converſi· 
and at the ſame Day of Craſtin Animar he re- feld. . 
turned the ſaid Writ, and all this Matter, the which : 
is the ſame Converſion, abſque hoc that he convert- 
& them aliter vel alio modo. Per Cur, The Plea 
is inſufficient : 2: 2 7 

1. Becauſe by his Plea he doth not confeſs any 
Converſion, and then the Traverſe is ill. He ought 
upon this Matter to have pleaded Not guilty, and 


given it in Evidence. | | 7 
| 2. Becauſe the Declaration ſuppoſeth the Trover How this 
and Converſion to be the firſt of December, 36 E!. THONG 
and he juſtifies the Converſion in Octo“, 35 Eun 
Jo he meets not with the Plaintiff in Time, and 

„„ therefore 


496 Ok ; Julivcation 1 by s Sher 


therefore he: ought to have traverſed it, and the A: 


Traverſe aliter vel alio modo ſhall never anſwer 
to the Time, but to the Manner of the Conver. 1 
ſion. 8 d 


3. He makes not any Juſtifcation 5 * of 1 
the Sheep, but that he ſeized them; but he ſbew t 
not what he'did with them. Cro. E.. 43 3. Aſcue 2 
and Sanderſon. © a 
ait In an Action of Battery the Deſendant jultifez a 
Juſt : by Command of the Bailiffs to prevent reſcuing a 
prevent Goods ſeized on Execution. Repl. De injur ſug 9 
. propr, and traverſes the Command of br. Bailiff, \ 
of Gqods, Nefendant demurs generally: Reſolved that the ( 
Repl. and Traverſe was ill, for he might do it of bis own 
Traverſe. Accord to prevent a Breach of the Peace. 
ID O'S But it was alſo ſaid, That the Defendant's Plez 
ill, and Was ill; becauſe the Action being of a Battery at 
alfo Plea D. and the Juſtification at S. in the ſame County, 
ill for and the Bailiffs had Authority thro* the Whole 
ee Connty, and ſo the juſtification not Local; and 
8 therefore he ought to have juſtified in the ſame 
Place. And if the Place had been material, he 
ought to have traverſed all other Places within 
the ſaid County: Wherefore Judgment was given 
for the mg 5 Þ W Ne i 13. ) by 1 
85 Upon a Juſtification (for an Eſcape) by a Ha . 
5 an beas . 3 cujus, &c. The Plaintiff + in 
eite, Ke. his Replication traverſed the Virtute cujus, and the 
Chief Juſtice was of Opinion, That the Traverſe 
was ill, being, as alledged, of Matter in Law ; but 
the other three Juſtices: were of a contrary O- 
pinion. The Plaintiff bad Nn 1 Lutw, 
632. 
Traverſe Traverſe in Repl. De injuria ſua prope? N 
abſque talitali Warranto. Et hoc pet” 4d inquiratur per Pa- 
Warranto. gi am. Exception, That it ought to have been 
ee boc that there was ſuch a Warrant, and not 
| ay 


W a andd- 


K 4 ww 


4 
1 


| withſtanding. 2 Lat. 1460, &c. 


J. for levying the Debt, and he by Force of it 


ment, That the ſaid Julian G. and the Wife of ne 


Ch. 24; In Treſpaſſes, &c. 40 


as above ; but the Court inclined it was good not- 


1 
. ” 
— 


 Stire fac. upon a Judgment in Debt. Deſen- That the 


dant pleads a Fieri fac directed to the Sheriff of Sheriff le- 


vied the 


took divers Sheep of the Defendant's for the Debt, — 


and yet detains them. Per Cur', It is a good Plea, 
altho he do not alledge that the Writ is returned; 
and altho* the Writ is conditional, Ita quod habe. 
as denarios, &c. for the Plaintiff hath Remedy a- 
gainſt the Sheriff, and the Execution is lawful, 
which the Defendant cannot reſiſt. So Rook's 
Caſe. Vide antea. no | 


If in Falſe Impriſonment the Defendant juſtifies Where ; 
by a Capias of the Sheriff, and a Warrant of the Pe #14 
Sheriff to himſelf ; there De injuria ſua propriaſb noa 
generally is not a good Plea, becauſe a Matter of good 
Record is Parcel of the Cauſe ; But there he ought Plea. 

to ſay, De injuria ſua panache and trayerſe the 
Warrant, which is Matter en fait. 8 Rep. Cro- 


1 
! 
- 


gat's Caſe, | 
D. brought Action of Aſſault, Battery and Im-pyecuti- 
priſonment of his Wife, againſt . and . in C. B. on againſt 
Defendants. plead a Special Juſtification, (viz.) 4 Feme 
That in Nov. 2 Fac. Action of Treſpaſs was _ 
brought by | A. againſt Fulian G. | 2nd on Ge- whilſt 


neral Iſſue found for Julian E. and Judgment ſole, her 


for her; and afterwards, and before Execution, firſt 


Fulian G. marries the Plaintiff D. and afterwards Name be- 


. A ing con- 
Writ of Error was brought in B. R. and upon a= © 


directed to V. and V. the Sberiff, to take the ſaid Error. 


Julian G. and they took her; with an Aver- CRE 


> 


the now Plaintiff, was one and the ſame Per- 


ſon. * 
8 * hin; 


| 
| 
| 
| 
| 
| 


7 


Scire facias againſt the ſaid Julian; Judgment in al Pro- 
C. B. was reverſed; and afterwards Ca. ſa. was ceedings. 


i 
} 
| 
| 
Ma 
1 
1 


> 
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Pemur- | Plaintiff demurs ; becauſe when the Warrant i 
rer. againſt Julian G. there is no ſuch Julian G. ſot 
by her Marriage with the Plaintiff ſhe had another 
Name, and his Averment cannot help him, be. 
cauſe it agrees not with his Warrant: But aliter, 

had the Variance been in the Name of Baptiſm 

only. e % ul Pg REN 
But per Cur, the Scire facias was according to 
the Judgment in the C. B. and well then might 
all the ſubſequent Proceſs be ſo: But if the Hu- 
band had come upon the Scire facias, and ſhewed 
how that ſhe was Covert, then the Action ought 
to be againſt both of them. And, 

2. The Parties themſelves in all the Proceeding 
throughout, have all admitted that ſhe is the ſame 

Perſon, and had the ſame Name, and they ſhall be 

concluded from ſaying the contrary. And tho 

the Sheriff had ſhewed the Marriage, this was 
A bare but a bare Allegation and Suggeſtion of the She- 
Allegati- riff ; and it appears not whether ir were judicial 
on ill, ſo Or not. 5 . FEE 39 re EM 
3. It would be dangerous for the Sheriff to re- 
turn a Non eſt inventus; for becauſe the Parties 
| have all admitted her Name to be ſo in all Proceed. 
HT oppel, ings, the Sheriff ſhall be eftopped alſo. 3 H. 7. fo. 
5 and then Action on the Caſe would lie on the falſe 
Return, if the Woman ſhould be in the Company 
Is of the Sheriff, and the Party ſnew her to the She- 


Admit- 
dance. 


Webb. 2 Bulſtrode 80. meſme Caſe. 

: In Treſpaſs for taking Goods, Defendant pleads 
ee bh a Recovery in the Court of Dorcheſter, in Debt 
Time of àgainſt the Plaintiff, and Execution upon this by 
taking Fieri fac, and juſtifies the Taking, Appraiſing and 
from the Sale (by Conſent) of the Plaintiff, in Part of the 
Time in Satisfaction of the Judgment recovered, Quæ ef 
The Narr. , dem captio. Plaintiff demurs; becauſe the- - 
J)) tage PUNE £20064 01%. Mp 


N 3 


„ 
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riff, and ſhe eſcape. - 1 Brownl. 226. Doyley and 


Pa 6 9 1 1 a. CA Yom @n WW 5 


| fendant varying in the Time of the Taking from 
the Time alledged in the Declaration, he ought 

to traverſe any other Taking; for the ſame Goods 

may be taken at ſeveral I imes, and the Quæ eſt Que eft 
eadem captio is not ſufficient; as Marſball and eadem. 

| Dicken's Caſe. Sir Tho, Jones 4 146. Allen and 
Chamming. © | ; 
But per Cur the Averment ſufficeth. Keil. 27. 

1 Bulſtr. 13 8. Cro. Car. 228. 


2 | x | ; ; 
Tuſtification in Treſpaſs, Aſſault and Battery, by By Pro- 
| Proceſs out of an inferiour Court of Record, is not cefs our 
good without ſhewing whether the Court was of Infe- 
| holden by Charter or Preſcription. Sir Tho. Jones riour 
b. 165. Strode and Deering. | Court 


e | 1 

In Treſpaſs of Battery, the Deſendant juſtifies Battery. 
by Proceſs to arreſt one Mood, and the Plaintiff 
would have reſcued him; whereupon he did mol- 

liter manus imponere. 3 8 . 
The Plaintiff replied, De injuria ſua propria, De injuria 
ab/que hoc that the Defendant had Virtute of ſuch/* propria 
2 Warrant taken, as that by which the Defendant Þh © 4 
juſtified, Defendant demurs. Per Cur, The Ju- eaverſd 
ſtification is ſufficient, and better by the Admit- 
tance of the Replication, than if the Iſſue had 
been offered De injuria ſua propria generally with- 
out ſuch Traverſe, 2 Keb. 293. Haywood and 
odd. | | 
In Treſpaſs and Impriſonment, the Deſendant hat 
juſtifies by a Capias, and that the Plaimiff did af- whieb is 
terwards eſcape, and he being Bailiff, did follow confeſſed 
him by Virtue of the ſame Warrant taken out up- and a. 
on the Capias. | 1 

not to be 


Plaintiff replies, He eſcaped by the Licence df traverſad. 


the Sheriff, and traverſeth the later Taking by 
Virtue of the Warrant. Per Cur, The Traverſe 
is idle, becauſe the Plaintiff had ſufficiently con- 


a» 
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feſſed and avoided; and if he eſcaped by the Sher 
riff's Licence, that ought to be the Thing put in I. 
ſue, and not the Traverſe. 1 Brounl. 197. Hy. 

ton and Auun. yon. F 
Nor Upon a Juſtification by a Sheriff's Warrant held 
ſhewn the Bar was ill, for that it was not ſhewn out of 
from what Court the Capias iſſued; and for. that the 
what Plaintiff had Judgment. 2 Lutw. 1460. &c. 
_ In Treſpaſs againſt Two for Aſſault and Battery, 
647 ; and Menaces, 2*c. and breaking open his Dwell. 
Juſtifica- ing-houſe, &c. One of the Defendants juſtifies 
tion by by Virtue of a Writ De Homine. replegiando IV, 
Writ De L. and a Warrant delivered to the other from the 
tans, Sheriff for that Purpoſe, in whoſe Aid he en- 

tred, the Door being open, and the- Plaintiff al- 
faulted him; whereupon molliter manus impoſuit, 
Kc. the other Defendant imparls. 115 
\  Oyerof Then the Plaintiff prays Oyer of the Sheriff's 
Warrant. Warrant, which appears to be directed to all his 
Revl 4 Bailiffs, and then replies De injuria ſua propria, 
Repl. an 3 | ö 
traverſe and traverſes, That the firſt Defendant entred by 
the Com- Command of the other Defendant; and the De- 
mand. fendant rejoins, that he entred; &c. by Command 
of the other, and then tenders Iſſue thereon ; and 
the Plaintiff -demurs ſpecially. 2 Luut. 1428, 
EH — was given for the Plaintiff; and it 
Audio her ſeems chiefly for the Defect of not averring, That 
Dow of V. I. that was to be replevied, was in the Plain- 
Aver- tift*s Houſe at the Time of the Entry made, &. 
ment. and the Reporter ſets forth ſeveral Caſes to that 
Parole” . + 
TheRea. . And as to an Exception, That the Writ De | 
ſon. Homine replegiando was conditional, as Niſi cap- 

tus fuit per ſpeciale mandatum Domini Regis, &c. 

The Deſendant, he ſays, ought alſo to have aver- 

red, That V. L. was not taken by any Special 
— “ ** 
8 And 


410 


140. New Ret. Brev. 3 29, 330. 2 Show. 226, 230. fuch 


Ch. 24. In Treſpaſſes, &. . A411 
And the Reporter further adds, That being in NoPrece- 


ie Doubt 2s to this Matter, he made what Search dents to 
ben i de 9 i rf Ide found 


he could, but found not in any Book, any Juſti- 

fcation by Virtue De Homine replegiando, or any 

Authority concerning it. But for further Informa- 

tion touching the Learning of Homine Replegian- Homine, 

40 J, Capias's in Withernam, with Smwperſedeas's Repleg, 

and Bail thereon, fee the Caſes of the King ver- 

ſus Lord Gra); and that of Turber and Daſſigneg. 

2 Show. 218, 221. See allo my Treatiſe of Re- 

plevins. 17, 29, - . 3 

For the Return of a Writ De Homine replegiando, For Re- 

vide Dalt. 258, 556. Kitch. 262. b. Theſ. Bre v. turns of 
Upon a Juſtification by an Attachment of Goods Tits 

and Demurrer, Vide 2 Latw. 1456, Cc. That if ue eff e- 
2 Treſpaſs be alledge the 1oth of November, and adem 

the Juſtification is the 1 1th, OQuæ eſt eadem Tranſ- Tranſ- 

greſio, That the Plea is good without any Traverſe. “ H. 
That altho' the Plea was ſufficient in Matter of Addition 

Subſtance, yet the Addition of the Traverſe, That of Tra- 

they are guilty aliter vel alio modo, (altho* meer verſe ill, 

Surpluſage) being ſpecially ſhewn for Cauſes of De- 

murrer, had made it ill. Moor 864. 1 Sand. 312. 

That an Attachment of ſuch a Number of Goods Attach- 

1s not juſtifiable ; and ſaid, That one ſingle Thing ment un- 

one might be attached; and by the Chief Juſtice, reaſona- 

That there ought to be a reaſonable Diſtreſs to ble. 


make the Defendant appear. 


That it did not appear that the Sheriffs, before Shews na 
whom the Courts were held, had any Authority to Authori- 
hold them; and for theſe Reaſons, Judgment was 3 
for the Plaintiff. Omni 
See, the Judges Opinions, 2 Vent. 92. upon a Juſtifica- 
Special Demurrer, That the Traverſe ought to have tion of 
been omitted out of the Defendant's Plea, who taking 
juſtified in Treſpaſs (for impounding Plaintiff's 1 nas: 
appraiſing and detaining them till Plaintiff paid the Money te 
the Uſe of the Sheriff. | | 
| ” Cat- 


| 
| 
| 
| 
| 


| 
| 


412 Ot Juffification by Sheriff, '&, C. 
Cattle, quouſque finem fecit of 101.) by Virtue oi 
a Fieri fo for 10 J. Debt. and 4os. for Coſts, 4; 
upon the Sheriff's Warrant, whereby he took the 
' Plaintiff's Cattle in Execution, and cauſed them to 
be appraiſed, and kept them in Cuſtody until the 
Plaintiff paid the Execution-Money; and traverſg 
that he is guilty before or after. By the Chief ju- 
ftice and R. the Juſtification ſhould have been, til 
he paid the Money to the Uſe of the Plaintiff, and 
not to the Uſe of the Sheriff; and no Authority 
in Law to deliver Goods back upon Payment of 
Part of the Money, it ſeems the Goods ought to 
have been fold, &c. 1 Cro. 404, 504, 584. 2 Cn, 
246. Judgment pro Quer. ES 55 


— a oi 


w—_— rw. 


Ca 
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ems 


ch aj. Attachments aga int Sberit, 


4 &c. 413 
„ XXV. 
(. x Bw ee LES 
the of Attachments againſt the Sheriff; where and in 
n to what Caſes it lies, or not. And where againſt him 


the WY fr a Thing done out of his Office, Attachment 
ers of Money in the Shiriff*s Hands. Of Attach- 


Ju. ments againſt others, and againſt the Goods, and 
til tze Return. Of Amerciaments, where and in what 
rw Caſes the Sheriff is to be amerced. 


t of F Attachments againſt the Sheriff, ford it 
ubat Caſes it lies, or not. 


Ttachment ſhall not be granted againſt the Not for 
High-Sheriff, for the Contempt of his Bail- Bailif's 
if. March p. 54. Vide poſt 410. 5 ok 
Attachment againſt the Sheriff for a frivolous, frivo- 
Return of an Habeas Corpus. The Return was, joys Re- 
that the Committee for poor Priſoners ordered herurn of an 
ſhould not bring the Body till they had conſulted Hab. Cor- 
with the Lords Chief Juſtices, and an alias Ha- Pus. 
teas Corpus, under Pain of 80 J. Stile's Rep. 422. 
Pratt. Reg. 55, © 9 | 45681 
Attachment againſt a Sheriff for refuſing to bring por not 
Money into Court, which he had levied upon anbringing 
Execution. Pratt. 5 5. . Money 
Attachment lies by the Rules of the King's 2 a 
Bench, for not making a Return of Habeas Corpus Not re- 
upon a pluries Habeas Corpus iſſued forth. Pract. turning 
45 Tit. Attachment. | Hab. 
Attachment lies againſt a Bailiff, for executing a por ere- 
Proceſs of this Court againſt a Rule of the Court, cuting 
having Notice. Pratt. Reg. 56. Proseſ 


ainſt 


Court 


'S the Rule ot 


1. 


414 The Office and Dutp of Sheriffs, Ye; 
Againſta It was a Doubt, whether Attachment lies againſ tha 
Sheriff, à Sheriff when he was out of his Office for 2 by 
etna be Miſdemeanor in his Office. Capias was delivered I fite 
af his DE: to the Sheriff againſt J. 5 S. and the Plaintiff ſhews N cau 
fice, for him to the Sheriff, and he ſaw him; but he turned jo 
a Miſde- about and ſaid, F cannot ſee him, and after returns 
4 meanor Non eſt inventus, and then his Office determined. W. 
8 o Dodderidge and Jones granted an Attachment a. i 
gainſt him, though he was out of his Office, for | - 
ö | this Contempt duting his Office. Latch, p. 176. 
| and p. 217. Dixon's. Cafe. But they Two denied 
1 an Attachment againſt a late, Sheriff, for returning 
1! Non invenit emptores, and then his Office deter- 
| — 5 -x mines, and he detained the Goods in his-Hands, 
| 


Vide antea, and Pra&, Reg. 587, See after amongſt 
the ſeveral Actions ven the, Cafe SRUMIE Sheriffs, 
ho. in-this Chapter 
| No nf Note, Attachment of Money in the Shefita 
| rachment Hand is void, for the Sheriff at the Return of the 
1 of Mo- Writ e ©. anſwer tor the We Fe! 1 Leons 


5 


| ney in 26 
| the She- 7. Fl 
riffs 4 2 w 4 
| 1 Auallment againf others...” 


i 4 75 An 1 2 1 a Man is a non 'omitta 
= 440 it felf, and the Sent may break his Houfe t to 
3 ani take him, for the Writ is for his erſon. 1 Kol. 
| - Rep. 339. Brigg's Cale... 
| CY If, the Party Defendant be had” or diffrain- 
l Sheriff ed by Proceſs out of any Court of Record, or 
1 _ ought to County, by Force of a Juſtices, ©... Hundred. 
| 180 Court, or any Court-Baron, and make Default, 
= | 2-4 the Goods or Iſſues are forfeited, and upon the 
0 Attachment the Sheriff br other Officer may take 
$5" x4. the Goods with them. And this is the Reaſon, I ® 
rach. that upon the Attachment the Sheriff or other Of- I 
ment. ficer ought to return' the Certainty of the Goods 
and the Value; and | it is not ſufficient to —_ 1 
that 


cb. 25. Attachments againſt Sheriffs, &c. 45 
that he hath attached or diſtrained the Defendant 
Goods to ſuch a Value, and ſo upon the Di- 
nfs the Iſſues muſt be returned in Certain, be- 
uſe they are upon Default to be forfeited, Vide 
ſupra Tit. Original Procels. 3 Inſt. 228, 
The Sheriff is to bring an 4 upon the N eat 
Writ of Ne exeat regnum until be finds Sureties, r 


i Rob. Kep. 313. | f | % Wap f | ;1:: £30 


| Where and in what Caſet the a is 10 be 
Y amerced. 1. : 
| The Sheriff is to be al for che Faults of bor ole: 
>. bis Special Bailiffs, for the Sheriff is the Officer to Faults of 
the Court, and not they. But if the, Sheriff re- by Spe 
fs, tum Quod Mandavi bali vo, c. 6 71 reſpondit, al _ 
"Wo: if the Return is ſufficient, ar 2 Default Recs 
pr not doing according to the Return, the Bailiff W 
ne ball be amerced, and not the Sheriff. As if the the Bailiff 
Sheriff 2 CRT Mandavi ballivo Libertatit, ſhall be 
.. qui reſpondit "quod cepit 7. Fs. + Iecordin to ere 
the Wa, and he ſhall be Tiles at the Day; if he tots 
bring him-not at the Day, the Bailiff ſhall be a- rifl. 
merced, and not the Sheriff. But if che Cham- 
berlain of the County Palatine of Cheſter makes 
in inſufficient Return to the Court of Commnn 
Plas, upon a Writ iſſued out of that Court, te 
Sheriff ſhall be amerced, becauſe he is the Officer . ©. 
; reſponſible to the Court, Nor in Palmer and : 
: Wl Marhbe's Cafe, 1 Brown). 36, If the Sheriff re- 
. am Quod Mandavit ballivo Libertatis 7 fe W Ame 


„ ſpoudir, and return an inſufficient Return in Law, cedforthe 
the Sheriff ſhall be amerced; for he might have inſuffiei- 
4 


feturned Ballivus nullum reſpouſum dedit. If the Return of 
Sheriff return Feci retornum iſtius brevis G. & L. 2 
balivis Libertatis G. qui habent retornum brevium berty, 

| © Extcutionem eorundem, qui mihi reſponderunt; 

quod Aud mandatum adeo bande receperunt er ma- 


| ans 


| 


| 


. 
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: e The Office and Duty ok Sheriffs, a, 


n If the Sheriff. be amerced. by the Court for the 


| Amercia- _ 


nus Attornar ſequentis quod nihil inde facere you, 
runt; the Sheriff ſhall be amerced ſor his Retur, 
for he ought to have returned it to the Bailiff tin, 
enough for them to ſerve it. Trin. 39 Eli. B. 
Palmer and Marſh, 1 Ed. 1. 13. 5. 

If no Return be made for Part by a Bailiff of 
Bailiff of 2 Liberty, the Sheriff ſhall be amerced. As in 2 


2 Liberty Præcipe quod reddat, if at the grand Cape the dar 


made no riff return Quod Mandavit F. Bailiff of a Pran. 
Return. chiſe, &c. Who returned, that he had taken the 
Land into the King's Hand; and ſpeaks nothing 
that he hath ſummoned the Tenant as the Writ 
commands bim; the Sheriff in this Caſe ſhall be 
amerced, for that no Return is made of Part. 41 

0 NN - 
Ai of By the Statute of 27\ H. 8. 24. N 
Liberty for inſufficient Returns of Writs made by Bailif 
amerced.. of Liberties, ſhall be ſet. upon the Heads of ſuch 


Bailiffs, and not upon the Sheriff nor upon the 
Lord of the Franchiſe. 8 


of Amer · not doing a Thing belonging to bis Office; ; and yet 
claments. he continues to neglect to do it contrary. to. the 
Rule of the Court, the Court may inereaſe the 
Amereia. Amerciaments till he do his Duty therein. But 
ment e- Amerciaments ſet upon the Sheriff upon the Mo- 
ſtreated tion of the Party, if they be not eſtreated into the 
5 a Exchequer, may be with a Reſpectuat (that is 
wt be reſpited) if the Party, grieved who. cauſed him 
to be Nag will conſent thereunto, otherwit 
not. Pratt. Reg. p. 58, 59. | 

If upon a Latitat the Sheriff do return 2 
ment for Cepi Corpus, and the Party arreſted on this Proceſs 
not Re- doth not appear at the Day of the Return, the 


turn. Sheriff may be amerced by the Court; yet tho 


the Sheriff be amerced, if the Party arreſted do ap- 
Pear within a Week after the Day he ought to have 


N ee 


WY 
e 
ee 


de, Ch. 25. Of Amerciaments on Sheriffs, &c. 417 


P02 ue appeared, the Amerciament may be taken off the 

turn, Sheriff. Pratt. Reg. 58. 
time If a Debt be levied by Fieri fac ad delivered 8 not 
B. N to the Plaintiff, and the Writ is not returned, yetreturning 
the Execution and Sale is good, but the Sheriff F fa. 
ff of ſhall be amerced for the Non-Retury of the Writ. 

8 It a 5 Rep. Hoe's Caſe. : 

She. It was moved to have the "ny" amerced for Not for 
Tan- returnin too ſmall Iſſues: Coke ſaid We cannot do returning 
| the bo, for (faith he) it doth not lie in our Coniſance, too ſmall 
bing WF whether they are too ſmall or not, but you are put Iſſues. 
Wii to your Action. 1 Roll, Rep. 3 39. Goates's Caſe. 


| But ſee the following Page, contra. Amercia- 
4 1 A Biſhop ſhall be amerced, for an Eſcape, 100 I. ments for 
2 Gaoler ſhall be amerced, for a negligent Eſcape Eſcape of 


ents of a Perſon Attaint, 100 J. and if one Convict 5 /. Z 


its WY 2 Int. 28. Q. 
uch An Exigent which was Jaliventd of Record (to — 4 


tie Wl the Sheriff) was imbezilled, and the Copy there- Record. 
of was returned by the Sheriff, and he was amer- 

the WY ccd for the Return of the Copy at 30/4. and for im- 

yet berilling the Exigent at 20 l. 5 H. 4. 5. Note. 
the See aſter, 8 the OY on the Caſe „ 
the gainſt Sheriffs, 

ut Amerciaments, ce fanker of Fines, Oc. 1 Salk. 


lo- 14, 54s 55» 56. 1 Dauv. * 458, &c. | 


5, | | 
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CH AP. XXVI. : 

Remedy againſt Sheriffs, Bailiffs, & c. for Male-Feq. 
Sauce. As imbezilling an Exigent, for entring in. 
to a Corporation which had Retorna Brevium, 
For not delivering a Superſedeas to the new She. 
riff. For concealing or ſubſtrafting a Wit. Hr 
refuſing ſufficient Bail, and forcing to find extra- 
ordinary Bail. For taking ſufficient Bail. Fr 
not bringing Money levied by Fieri fac? into Cour, 
Aud Statute of Limitations pleaded. 


| Remedy againſt Sheriffs, &c. 

Onsthing F. the Sheriff in his Court quaſh an Eſſoin e. 

an Effin. I roneouſly, without the Conſent of the Suitors, 
Action on the Caſe lies againſt him, for the Party 
cannot have his falſe Judgment on this, 26 ſize 


5 If a Diſtringas iſſues to the Sheriff to diftrain 
the Defendant in the Action by all his Lands and 
Returns Chattels, Cc. and the Sheriff returns Trop petit 
Trop petit Iſſues (too ſmall Iſſues): Although an Averment 
iflues. Jes by the Stat. of W. 2. c. 43. yet the Plaintiff 
may well have his Action on the Caſe againſt the 
Sheriff, becauſe it appeareth by the Words of the 
Statute that this is a falſe Return, and the Word: 
are, Quod Diſtrinxerit, by all his Lands and Chat- 
tels, 7ta quod de exitibus eorum, Cc. ſo that if 
he does not return all the Iſſues, he does not as he 
is commanded, . The Statute ordains, that the King 
ſhall have the Iſſues, but reſtrains not any Remedy 
that the Plaintiff had at Common Law. 3 Car. I. 
Dorothy Bennet againſt the Sheriff of London, 

2 Inſt. 449. Bro. Dam. 69. 8 H6. 12. 
For itnbe- If the Sheriff imbezil an Exigent delivered to 
zilling an him at my Suit, Action on the Caſe lies Tan 
Exigeni. ä | | | pro 


Ch. 26. Ok Remedies againſt Sheriffs, &c. 41s 
pro Dom Rege quam pro meipſo, 4 Aſſize 12 ® 
Fitz, Bill 14. | : . „ 
So it lies againſt a Sheriff, though the Sheriff de- Tho' he 
livered the Writ to one of the Coroners, and he delivered 
> vas robbed thereof by another of them who was it to one 
45 named in the Exigent, if he was before in the the Co- 
Cuſtody of the Sheriff, and he ſuffered him to go N 
pe. at Large, for this was his own Folly, Fitz. Bill. 
Fir 14. Br. Act. fur le Caſe 121. Br. Bar. 68. | 
And if a Writ be ſubſtracted by a Sheriff*s Sherig', 


ag Deputy, it is ſaid the Deputy himſelf may be pu- Deputy 
in niſhed. 1 Leon. 146. Cro. Elix. 175. 1 Koll. Rep. 3 
75. | | N 4 | a VVrit. 
A Knight for the County brought Action againſt g. 
the Sheriff for not levying 3 45. for bi Ex- lerying 
pences in Attendance in Parliament. 17 Ed. 3. Expences 
% oi wt in Parlia- 
im The Sheriff was puniſhed in the Har- Chamber, ment. 
my By neglecting to execute a Capias Utlagat after 
Judgment. Hob. 244. oe 1 
Action on the Caſe lies againſt a Sheriff, for en- P .. 
an tring 2 Corporation which had Retorna Brevium trin ke 
ni Kl“. Rep. 118, 119. The Town of Darby a e 
be... 1: 5 ns 
E J. S. recovered a Debt againſt Calthrop and de, 
Res 


if Wl procured a Writ of Execution to JF; P. Sheriff „ =, 

of D. but before the Writ was executed, Calthropyium, _ 

| procured a Superſedeas to the ſaid P. who, when 

4 bis Time was out, delivered all the Writs to the 

new Sheriff, but not this Swperſedeas; fo that J. S. 

i WI procures a new Writ of Execution to the new She- 

he MW ni upon which 18 of Calthrop's Beaſts were ta- P. . 

ken. And be brings his Action againſt P. for not 43 

dy delivering over the Superſedeas, | By the Prothono- ing a Su- 
taries, the Courſe is to take a new Writ to theper/edeas 

new Sheriff. But the Court inclined that the*? the 

Action lay; for the Writ to the old Sheriff is, Quod ng, he. 

to comitat pred? una cum brevibus retulis memorandis *y 


E@1. | & om. 


5 * 1 e 2 9 
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420 The Office and Duty ok Sheriffs, &e) 
& omnibus officium illud tangen. And an AQion 
will lie for not delivering ſome Writs to the new 
Sheriff, which is not returned, &c. as Eſtrepment. 
Mod. Rep. 222, Calthrop and Phillips. Af 
For the He at whoſe Suit the Party arreſted reſcues him- 
Plaintiff ſelf, and eſcapes from a Special Bailiff or Bailif 
Ps, Errant, ſhall have Action againſt the Sheriff only, 
. Under-Sherift, Atterton and Harwood. 
For con- Warrant on Fieri fac is directed to the Under. 
cealing a Sheriff of a Liberty, and he levies the Debt, but 
Writ. conceals the Writ; Action on the Caſe lies againſt 
him. M. 12 Fac. B. R. Bell and Satesby, 
Sheriffs If the Sherift's Deputy ſubſtracts a Writ which 
Deputy is to be returned, Action lies againſt the Sheriff, 
for ſub- And yet the Deputy may be puniſhed for this Fal- 
ſtracting ſity by Deceit. 19 H. 6. 71. b. But Vide antes, 
aWrit. where this is ſaid not to be Law againſt, the Sheriff, 
ae, e... 5 8 
Bailiff of. Servant of a Bailiff. of a Franchiſe, ſworn by 
Liberty Deputation to ſerve Proceſs but of ſuch a Sum, 
chargable and he ſerves Proceſs of a greater Sum without 
for his Warrant, and levies the Money, and parts with it, 
Servant. the Bailift ſhall be chargeable. Hetley p. 12. 
Sir John Lenthall (his Priſoner having agreed 


For not with his Creditors) would not diſcharge him with- 


22 out pying to him Action-Money: By Glyn, S. 


ſoner there are two Remedies againſt him, Action of al, 

without Impriſonment, or Indictment for Extortion. Fees 

Paying muſt be paid and no more. S:ile's Rep. 454. Welber- 

— r 
he! Vid. Tit. Fees. | 


2 


But Bailiff of 2 Liberty is not chargeable for 
the Gaoler. Vide ſupra. | 
| 7M 


7 1's 2 1 K F 7 
11 = * . 
4 7 * as” L 


Ch. 26. Ok Remedies againſt Sheriffs, 8c. 427 
As for what Remedy there is againſt the She- 

_ riff for refuſing ſufficient Bail, the Law ſtands 
„ 1 5 


If a Sheriff or a Mayor refuſe ſufficient Bail For refu- 


againſt the Statute of 23 H. 6. c. 10. by which the ſing ſuſh- 


Penalty of 407. is given, one Moiety to the King, cient Bail. 


\ and the other to the Party who will ſue for it. In 


this Caſe no Action lies by Bill in the King's Bench By Infor- 
againſt the Sheriff, c. Becauſe the Statute of 18 mation, or 
Eliz. is, That no Perſon ſhall ſue auy Penal Statute Original. 
but by Information or original Action, and not other- 
wiſe. T | 
bo Note, It is not limited by the Statute of 23 Tho' not 
H. 6. c. 10. how the Penalty ſhall be recovered, limited 
but generally that he ſhall forfeit 40 J. one Moiety 2 the 
to the King, and the other to him that ſuess “ 
3 Inſt. 194. 6 Rep. 17. Gregorie's Caſe, 1 Roll. 
Abr. 537. Widiſton and Clerk, 

Action on the Caſe doth not lie againſt a Sheriff, For ta- 


| for ſuffering a Priſoner to go at Large, upon the king in- 


taking inſufficient Bail. Vide ſupra, Paſch. 2 
C. B. in the Caſe of the Lady Mounſon againſt the * 
Sheriff of Lincoln, for taking inſufficient Security 

upon the Statute of 23 H. 6. It was adjudged, Death of 
that the Death of one of the Sheriffs did not abate one of the 
the Writ. 2 Sanderſ. 5. Poſtern and Hanſon, Hutton Sheriffs. 
b. 120. Metcalf and Hodiſon p. 77. Trevor and 
Michelbourn, 1 Keb. 56. Stalford and Bateman. 

Action on the Caſe lies againſt the Sheriff, for A gion of 
that he levied ſuch a Sum of Money on a Fieri the Caſe 
fac“ at the Suit of the Plaintiff, and brought not againſt 
the Money into the Court at the Day of the ig 1 
Return. ” "2 _ 


not bring- 
ing Money levied into Court, 


Ze The 


422 The Office and Duty ok Sheriffs, &c. 
The Defendant pleaded the Statute of Limitati. 
ons 21 Fac. it is Il. An Iudebitatus Aſſumpjy 
would lie againft the Sheriff in this Caſe, or againſt 
his Executors, and then the Statute might be plead. 

ed. If the Fieri fac' had been returned, the Adi. 

on would have been grounded upon the Record, 


and it is the Sheriff's Fault that the Writ is not re. 


turned: But however, per Cur”, the Judgment in 
this Court is the Foundation of the Action. And 


ſo Judgment pro Quer. that it is not within the 


Statute of Limitations. Mod. Rep. 24. 

Coneeal- Action on the Caſe againſt a Bailiff for conceal. 
ing F Ja. ing a Fieri fac, after he had levied the Money up- 
it. 1 Noll. Rep. 78. 1 . 
One is arreſted for 6007. and forced to find ex- 
traordinary Bail. Action on the Caſe lies. 


— 


1 * > , : bh ara, 


Some other Matters relating to 
© SHERIFFS. -- 


Actions upon the Caſe againſt Sheriffs, and theiv 
Officers, for Eſcapes, Reſcues, c. 


IX Men were bound in a Recognizance joint- 
Three e ) ly and ſeverally, and three were arreſted; and in 
Execution, and ſuffered to eſcape; and the Plain- 
' Aion tiff brought one Action of Debt upon the Statute 
for all, for the Eſcape of them all, and adjudged good, 
Kelu. 67, 68. . % et 


 Efeape If after a Judgment in Debt, and an Outlaw- 
upon Out- ry thereupon, the Defendant is taken upon a Ca- 
lawry, pia, Utlagatum, and by the Sheriff ſuffered to e- 
Action ſcape; the Plaintiff not being ſatisfied, an Action 
"ag an Tam pro Rege quam pro ſeipſo, lies againſt the She- 
pro ſei ſe. Fill for this Eſcape, as well in Contempt 85 the 
| ne | a og in 


Ch. 29. Of Remedies againſt Sheriffs, &c; 423 
| King, as to the Prejudice of the Plaintiff. Cro. Eliz. e 
877. 1 Roll. 78. Cro. Fac, 3606. : 5 

So if the Sheriff is often in the Defendant's Sheriff of- 
Company, yet returns Non eft inventus, &c. Noy ten in Pe- 
22, Cro. Jac. 53 2. adjudged and affirmed upon 22 
Writ of Error, 2 N . 3 
o Debt lies, without ſaying Tam pro Domino 1 
Rege, Cc. Cro. Fac. 619, 620. for he may bring Tam — 
his Action for what he has loſt, and the Precedents Rege, &c. 
have been certified both Ways. 

If a Supplicavit Iſſues out of Chancery to the Bailif's 
I Sheriff againſt J. S. and upon this the Sheriff Affidavit 
makes a Warrant to a Bailiff to take him, Gc. in Court, 


And after the Bailiff comes into Chancery, and there apr aim 
5 makes an Affidavit that he had took him, and that himfelf, 


he had reſcued himſelf; upon which J. S. is com- per guad, 
' mitted to the Fleet by the Lord Chancellor. Tho? &c. 

the Affidavit be falſe by which he is committed to 

the Fleet, and ſo to his great Damage; yet becauſe 

the Affidavit was made in a legal Courſe, tho* he 

was not compelled by Proceſs to make it, no Acti- 

on upon the Caſe lies, for then every Man would 

be deterred from making Affidavits in ſuch Kind: 
Mich. 18 Jac. B. R. int Air and Kedguit, ad- 
judged in Arreſt of Judgment. Vide 12 Co. 128. 
2 Roll. Rep. 195, 


ed cannot have an Action upon the Cafe for the | 
Eſcape againſt the Bailiff, but muſt have it againſt Ege. 
the Sheriff, for the Bailiff is but a Servant to the 

Sheriff, Agreed int Atterton and Harward, Mich. 

37 Elix. B. R. Cro. Elix. 349. 5 


, 


| 


" * —_ 
8 S 


Not ear- 80 an Action lies not againſt the Bailiff for re- 
Parcs = fuſing Bail, but for not carrying the. Party befors 
ha 11 ? the Sheriff in order to put in Ball. 2 Mod. 32. 
ail. In the fame Caſe of Atterton and Harward, 
Aktion a- where the Priſoner eſcapes by Reſcue of himſelf, 
gainſt him jt is aid the Sheriff may have an Action againſt him 
| _ that eſcaped, for he is thereby chargeable over for 
""F* this to F. D. and this Eſcape made to his Bailift, 
Was an Eſcape to himſelf. Cro. Eliz. 349. 


-Aliter b But that if ſuch a Priſoner taken by a Bailiff of 


a Bailiffof a Franchiſe eſcapes from the Bailiff, the Sheriff ſhall 
Liberty. not have any Action upon the Caſe againſt him, 
becauſe he is not chargeable over, but the Bailiff 
only is chargeable. Vide Cro. Eliz. 26 
But in the other Caſe, the Sheriff, if he will, 
Sheriff may have an Action againſt the Bailiff Errant for 
may have the Eſcape; becauſe, when he takes upon him to 
an Action he his Bailiff, there is a Promiſe in Law to keep 
=, the Priſoner ſafely, and not to ſuffer him to eſcape. 
. ͤ ᷣͤ , ooo wo i 
rant. Alſo, that if in ſuch Caſe J. D. recovers for 
If J. P. this Eſcape againſt the Sheriff, who aſter in ſuch 
theplain- Action recovers againſt the Bailiff upon an Aſſump- 
tiff reco- fit to ſave him harmleſs from Eſcapes, the Bailif 
vers a- may after have an Action on the Caſe againſt F. ö. 
— that eſcaped, becauſe he is chargeable over; but 
And ithe tis witha Dubitat, for in the ſame Caſe, Cre. El. 349. 
Sheriff a- tis there ſaid, that by the better Opinion of the 
pak the Court, the Bailiff (who in this Caſe was Special, 
iff, and liable only on his Special Aſumpfit) ſhould not 
theBailiff x . © 5 
have an Action, for his voluntary Act ſhall not in- 
may have, R ; a . 
an Attian title him to an Action againſt a Stranger. 
againſt 5 Fee | | | 
| 7 S. that eſcaped. Sed Dubitatur, 


Simile. Fx Again, that if the Sheriff recovers againſt the 
Bailiff for the Eſcape, (as it ſeemed he might up- 
on his Aſſumpfit in Law) the Bailiff may well af- 

5 Phe Oe 


| | — — n 4 * RR ITY , + REL * ? 1 12 9 8 * * " 4 * * 9 ö By F Lake * we * * fs, N Y 2 ay . 2 * if 9 . 
> | ; :, N N . a * n 
The Office and Duty of Sheriffs, &c. 
4 + * * E * | - C. > 


ch. 26. Of Remedies againſt Sheriffs, &c. 425 


n 


5 = 1 . 


ter have an Action againſt J. S. who eſcaped, be- 
cauſe he is . over for it; but this alſo with 
Dubitatur ut ſupra. ee eee 
If the Bailiff of a Franchiſe makes a falſe Return 
to the Sheriff, and the Sheriff returns it to the La _ of 
Court accordingly, an Action lies againſt the Bail- Pran- 
if, and not againſt the Sheriff, for no Default is chiſe 
in him. Trin. 39 Eliz. B. R. int Palmer and makes a 


| Marſh, Vide 1 Roll, 99, x Pl. 1. | Moor. 432. Cro. falſe Re- 


turn to 

| 15 1 the She- 
riff, and Sheriff returns it to the Court. 
The Lord of the Franchiſe muſt anſwer for it, if 

his Bailiff is unable. 2 Brounl. 50. per tot” Cur, 

and ſuch Bailiff ſhall anſwer for his Deputy. Litt. 

Red: 33 F148 Poſtea. =... 3 
If 4. reccovers in Debt againſt B. and thereup- Where 


Elix. 512. 


on a Ca' ſa' is directed to C. the Sheriff of N. to the She- 


take B. in Execution, which is accordingly done, riff may 
and after B. reſcues himſelf, per quod C. becomes 3 2g 
liable to anſwer for the Debt. Now C. may have as "og | 
an Action againſt B. before A. ſues C. for the Re- Reſeuer 
ſcue and Eſcape was a Wrong to C. and he is al- before he 
ways chargeable to A. for it; and if C. muſt ſtay is ſued. 
till ſued by A. B. may die in the interim, or fly his 
Country, &c. Adjudged, Hill. 29 Eliz, int” the 
Sheriffs of Norwich and Bradſhaw. Vide Cro. Eliz. 
53. and 123. . 3 5 
If a Man be arreſted upon Mean Proceſs at the For Reſ- 
Suit of J. & and he eſcapes, J. S. may have a Special eue upon 
Action upon the Caſe againſt the Sheriff for this Mean 
Eſcape, Roll. Rep. 14. Fac. int Proby and Lumley, COS ; 
adjudged per Admittance, 16 Ed. 4. 3. by all the 
Jultices. Jide Cro. Fac. 807. Moor 852. PI. 1162. 8 
If at the Petition of A. and the reſt of the sus ns pe 
Creditors of B. a Commiſſion upon the Statute aps, iu 
gainſt Bankrupts is iſſued out againſt B. and there-concern- 
bd ten ing a 
155 1 Bankrupt's Eſtate, 'eſbapes. 
upon 


upon the Commiſſioners fit, and offer Interro- 
gatories to C. and he refuſes to be examined, and 
by them is thereupon committed to Priſon, and 
the Gaoler ſuffers him to eſcape; A. may have 
an Action ogain the Gaoler for this Eſcape. - Ad. 
Judged Trin. 12 Fac. in! Barns and Cary. Vids 
1 Roll. Rep. 47. 2 Bul. 236. Moor 834. Pl. 1123. 
Bailiff The 'iantitt declares, that upon a Capias . 
rakes the gainſt F.] S. at the Suit of the Plaintiff, to the 
Party, Defendant, being Sheriff of E. directed, the 
_ She Defendant did direct his Warrant to the Bailif 
—— AT 57 Of ſuch a Liberty to take him, Cc. who did take 
| oft inven- him accordingly ; yet the Defendant knowing there- 
ius. of, had returned Non eſt in ventus, Cro. Elix. 729, 
wp adjudged pro Quer, but it did not there appear 
what or whether the Bailiff had made any Return 
to the Sheriff. . 5 
Againſt If à Writ of Execution comes to the Sheriff, 
the Bailiff and he makes out his Mandate to the Bailiff of 2 
of rhe Li- Liberty, who takes him, and after ſuffers him to 
ty. 7 ® eſcape, an Action lies againſt the Bailiff of the 
; Franchiſe, and not againſt the Sheriff. 5 Ed. 4. 1. 
Bro. Eſcape 40. 8 
Where If upon a Fieri fac' againſt an Adminiſtrator, 
oldBailiff the Sheriff makes a Warrant to the Bailiff of 2 
of Fran- Franchiſe to execute it; and after the Bailiff is re- 
_—_ 14. moved, and another Bailiff elected, and after the 
miniſtra- old Bailiff returns in his own Name to the She- 
tor has no riff, that the Adminiſtrator has not any Goods, 
Goods, præterqunm, Cc. The which is falſe, and after 
preter- the Sheriff makes a Return accordingly to the 
yuan Wee Court; yet no Action upon the Caſe lies againſt 
riff makes the old Bailiff, for the Return ought to have 
a Return been made in the Name of the new Bailiff, and 
accord- ſo the Sheriff had accepted of a Return as of 
wgly. x meer Stranger, which is void; and he ought 
| to take Notice of the right Miniſters of the 
law, and therefore the old Bailiff is not pu- 
| : Rnmiſfhnable 
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nihable for this falſe Return, but the Sheriff: Ad- 
.doed, Tin. 39 Elix. in Palmer and Marſh, 


and U Halmer and Porter, that it doth not lie againſt 

ave the Bailiff. Vide 1 Roll. Abr. 94. Pl. 2, Moor 431. 

Ads pl. 606, Cro. Eliz. 512. See after concerning a 

+ nn an Action upon the Caſe for an Eſcape up Sheriff 
the on Mean Proceſs, the Defendants Sheriffs of pleads a 
he Iondon plead, that the Priſoner was reſcued from rm 
lit idem: And the Plaintiff by Replication gives Nen 

ke Hiſtory of the Matter, to prove that the De- . 7 
re. endants might have brought the Priſoner to have 


'9 WG, and Judgment was given againſt the Plain- brought 

ar df. 1 Lut. 129. PE | 25 25 

| | | Zaol. 

It is ſaid, a Sheriff is not bound to return a where 

f, Writ directed unto him, except the Party whom the She- 

; the Writ doth concern, doth tender him his Fees riff need 

0 Wor the executing of it, that is, in ſuch Caſes R N 

le | . | | | - a Return 
where he is allowed Fees. Yet a Quære is made without 

1: WF thereof, for that the very Words of the Writ do his Fees. 
enjoin the Sheriff to make a Return of them, fo 

> chat it ſeems he is to return them, whether the Qreres 

parties concerned do call on him or not; and if 

be be not paid his Fees where he is allowed to 


take them, he may recover them by an Action. 


i 
i 


Pra, Reg. laſt Pub. 586, 587. 


If a Sheriff omits the Returning of an Action Omitting 
zgainſt a Priſoner charged with ſuch Action in to return 
his Cuſtody, when ſuch Priſoner brings his Habe- an Action 
as Corpus to turn himſelf over to the Oueen't charged, 
Bench: This is an Eſcape in the Priſoner, as to ther, an ; 4 
Action omitted to be returned, and the Sheriff ſcape, rh 
ſhall be anſwerable for it. Id. 588. | | 


| 5 666 
On the Return of a Reſcue on Execution the fined on 


Court fined the Sheriff 100 J. and held it void; return = 4 
| but a Reſcue. 


but upon Indictment of Reſcue, the Court wil 
bring in the Reſcuſſors, but will do nothing on the 
Execution; but on mean Proceſs it is good. 2 xy, 
$71. Pl. 80. : 
. Note, That by a late Act of 5 Anne Reging, 
TS For the better preventing Eſcapes out of the Queen 
on the Bench, and Fleet Priſon, it is enacted, that it ſhall 
Lord's be lawful to apprehend and take upon the Lords 
Day. Day any Perſon or Perſons, by Virtue of at 
Warrant or Warrants granted in purſuance of the 
ſaid Act, or of all former Acts for that Purpoſe. 


Where Note, By the ſaid Act, 5 Anna, Perſons that 
the Eſca-are taken by Virtue of 1 Anne, Sefſ. 1. Stat. 2. 
= reta- Cap. 25. inſtead of being committed to the Com- 
en are to mon Gaol of the County where taken, ſhall be 


wer ory to committed to the Priſon where the Sheriff keeps 


the She- Debtors, ſubje&t to the ſame Rules and Penalties, 


riff's Pri- and in the ſame Manner in every reſpe& as if 
— committed to the Common Gaol; and in Caſe 
n Eſcape, the Sheriff ſhall be anſwerable as in 
And the Caſe of any other Eſcape. And the Judges of 
Sheriff the Courts in the laſt mentioned Act may grant 
er Warrants upon Oath in Writing, made before 
. Commiſſioners (under the Seal of the ſame Court) 
' Oath, to take Affidavits in the County, the Oath: being 
1 — ˙ EEE 
er- 80 


_— Alſo if any Perſon in Cuſtody by Virtue of 
for not this or former Act, or otherwiſe, for not per 

rform- forming any Decree of Court of Chancery ot 
ing De. Exchequer , whereby Money is decreed , . ſhall 
crees of qe, then the Perſons to whom the Money 


_— decreed ſhall have the ſame Remedy againſt 


ſcape, the Sheriff, as if the Perſon eſcaping had been in 
Sheriff Cuſtody upon Execution, and recover the ſame 
muſt be „„ 

anſwer- 
able. 
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with Coſts, in any Action to be brought in any 
the Courts of Record at Weſiminſter. 


Where the Defendant brings a Writ of Error to Party ta- 
reverſe a Judgment given againſt him, and bath ate Se. 
Superſedeas to ſtay Execution upon the Judgment, riff in 
directed to the Sheriff of that County where the Executi- 
Execution is to be done, and yet he is taken by on after 
the Sheriff, by Virtue of an Execution taken out Nr of 
upon this Judgment, before the Writ of Error 2 | 
brought, but not executed till after the Writ allow- perſedeas. 

ed, and Superſedeas ſued out; upon moving of the | 
Court, they will grant him a Superſedeas to ſuper- | 
bat ſede this Execution. Prat. Reg. 479. | 


Note, It is ſaid, That a Warrant directed to a Sunday. 

| Conſtable to take H. to find Sureties for his good EM 
Behaviour, may be executed on a Sunday, notwith- ur 1 | 
ſtanding Stat. 29 Car. 2. Chap. 9. See after, and | 
vide Raym. 250, 251. And ſo may all Proceſs for | 
Treaſon, Felony, Breach of the Peace or Eſcapes, 
Cc. ſo on a Capias Utlagat, Cc. 


If a Venire facias comes to the Sheriff in a Qua- Sheriff 

re Impedit, and the Sheriff ſends to the Bailiff of ſends to 
the City of C. to return the Panels, who does it r 
accordingly; whereas he had no Warrant to do it, Fn 
not being Bailiff of the Franchiſe, for which the not tothe 
Pane] is quaſhed; the Plaintiff for this Default Bailiff of 
in the Sheriff, and for his Damages, ſhall have the Fran- 
an Action upon the Caſe againſt the Sheriff, chiſe. 
Adjudged, 31 Af. 13. Br. Bill. 21. Retorn dle 
Br. 77. Action ſur le Caſe 120. Vide 1 Roll. 
Abr. 94. Pl. 2. 2 Vent. 26. Fitz. Barre 307. 
LS 3-4; ke 

5th | 
| If 
| 


| 
| 


er If the Sheriff takes an Inquiſition upon an Fj, 
takes In- git, and upon Requelt refuſes to deliver Poſſefſigy 
quiſition to the Plaintiff; and yet after, at the Day of the 
upon an Return of the Writ, returns. that he had delivered 
Elesit, and poſſeſſion to the Plaintiff at the Day of the Inqui- 
1 40 ſition taken: An Action upon the Caſe lies again 
Poſſe. him for this falſe Return, though the Plaintiff after 
on, yet Inquiſition might enter without any Delivery; for 
returns perhaps the Poſſeſſion is kept with a ſtrong Handſo 
* A: that he cannot enter without the Aid of the Sheriff 
weren Hill. 8 Car. B. R. adjudged int. Liſter and Bromley, 

Lide Winch. Rep. 100. like Point 
Falſe Re- The Plaintiff brought an Action againſt the De- 
turn of a fendant for a falſe Return of a Member of Parlia. 
Member ment, inſtead of the Plaintiff who was duly elected, 
OP arg for that no Determination in Parliament wa 
alledged by the Plaintift, or found in the Special 
Verdict, Judgment was given for the Defendant, 

| r Lut. 82. VVV N | 
Where That no Bailiff or Sheriff 's Officer ſhall preſume 
he mult to exact or take from any Perſon, being in his Cu- 
not rake ſtody by Arreſt, any Warrant to acknowledge a 
eee 9 Judgment, but in the Preſence of an Attorney for 
a Judg- the Defendant, which Attorney ſhall then ſubſcribe 
menr. his Name thereunto, upon Pain of being ſeverely 

puniſhed for ſo doing. Pratt. Reg. 71 C 121. 

Neither Alſo it was held, That a Warrant to confeſs a 
maya So- Judgment taken of a Man under Arreſt, in the 
licitor, Preſence of an Attorney's Clerk or Solicitor, was 

n N ett 
Attach- An Attachment was granted againſt the Sheriff 
ment for of C. for that he returned he had taken Goods up- 
not re- on a Teſtatum Fieri facias, but that they remained 


turning a. 1; 
22 in his Hands for Want of Buyers; whereupon 2 


exponas. 


Writ iſſucd to put them to Sale, of which he 
made no Return, nor any Satisfaction to the Plain- 
tiff. 1b. 55. 


By 
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Day. Vide antea. 


combining with the Defendant, let bim go at Li- 


An Attachment it is ſaid cannot be granted 4— pin 
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N By Statute 29 Car. 2. cap. 9. it is enacted, That Againſt 


no Perſon on the Lord's Day ſhall ſerve any Proceſs, Stat. 29 
e. except in Caſes of Treaſon, Felony and“ * 
Breach of the Peace; but that ſuch Services ſhall 
be void, and the Perſons ſerving the ſame ſhall an- 
ſwer Damages, as if they had done the ſame with- 
out Warrant. Vide Raym. 150, 251, But Eſcape 
Warrants, 'e&c. may be executed on the Lord's 

An Attachment was granted by the Court of For exe- 
B. R. againſt a Bailiff, for executing the Proceſs of guting 


p - | hs | receſs 
the Court againſt the Rule of the Court, he ha- 3 


ving Notice of the Rule. Pract. Reg. 56. Rule. 


So an Attachment was granted againſt a Bailiff A 
of a Liberty, who on a Latitat had arreſted the —_— 
Defendant and taken Sureties, and returned à Liberty. 
Cepi Corpus, but never brought in the Body; but 


berty. Raym. 1999. Sis 

So an Attachment was granted againſt a Bai- For dri- 
lf for driving a Diſtreſs into a Franchiſe, and ving a 
would not ſuffer Replevin of them. 1 Keb. $04. Piſtrebs. 


pl. 72. Not a- 


gainſt the Marſhal of the King's Bench; for this Marſhal 
would be to let all the Priſoners eſcape; but a Fine f B. R. 
may be ſet upon him by the Court for Miſdemea- 1 952 
nours in his Office. Pract. Reg. 57. 1 fe. ; 

Amerciaments. Vide antea, cap. 7. cap. 25. Sf 
The Sheriff is to be amerced for the Faults of his gr the 
own Bailiffs, for the Sheriff is the Officer of the p,;1;g% 
Court; and not they. Pratt. Reg. 58. 7+ £5 Rn 

The Sheriff of Jork was amerced in B. R. for not For not 
returning a Writ of Habeas Corpus cum cauſa, tho returning 
be was commanded not to do it by the Biſhop then Hab Corp + 
Preſident there. Ibid. 85 | 


. . | A 


N 


ches Office a 445 d Duty. of Sheriff, 85 | 


© 432 | 
Not 2 A Sheriff, nor any other. Officer out of his Of. 
- Sheriff, fice, cannot be amerced by the Court, for then he i 
c out ot not an Officer to the Couft, but a n mul 

oy” flue out againſt him. bid. 9 
For re- The Bailiff of Veſimiiſe bad returned a Bil 
— 4 a of Middleſex with a Superſedeas out of Chancery 
Bill of becauſe it was with an Ac etiam; the Court con- 
Miller ceived the Return void, and gave him only four 
po od Pays to return his Writ, in Pain of 100 J. and 
2 would not ſuffer him to; take him by a new Wit. 

bid. 59 o. 
Na 19S If a Sheriff make a Warrant to arreſt a Man, 
reſted be- And the Bailiff arreſt him accordingly, and that be 
fore Writ fore any Writ delivered to the Sheriff; it is ſaid to 
deliver d. he, without all Controverſy, a Treſpaſs, though x 
| Writ be delivered afterwards. 1 Saund. 298, 299, 
and vide 2 Keb. 173, $38. But ſee before econtra 
if the Writ be ſued out. 

writ an- Alſo that an Arreſt before a Writ actually fuel 
tedated. out, is not 2 by Antedate. 2 Keb. 213, 


Pl. 21. 

An Arreſt in the Temple i is good, 3 Salk, 45, 
285. 

So is an karat in Ne fminſter-Hal, Kc. Ib. 46 
6 Mod. ooo. 


An Arreſt in the. Night, is = ood. Ibid. 
What is a good Arreſt; ſee 6 Med. 90, 96, 
173 SLE. 


Day of Note, That by a Statute of 9 & 10 IV. 3. ap, 

Signing 25. it is enacted, That every Officer, or Clerk in 

to be ſet the Courts of Meſiminſter, ſhall ſet down the 

down, &. Day and Year of his Signing any Writ of Arreſt 
upon ſuch Writ, and duly enter che fame c on the 
OY of 10 4. 
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If one be arrelig&by' the Sheriff of the Coun- Sheriff 
ty within a Libet without a Non omittas, yet arreſts in 
Fa Arreſt is good; the Sheriff is Sheriff of the Liberty 
\ whole County, but th Bailiff of the Liberty may „ 
have his Action agaiſt the Sheriff for entering of - + 
his Liberty: but upofi a quo minus out of the E 
cheguer, a Sheriff may enter any Liberty, and ese- on 8 
cute it impune. Pratt. Reg. 72. See how. one may erte 
be arreſted in a County Palatine upon a Special . 
. ler. . I an eden 
One that is not privileged from Arreſt, by Reaſon When 
of his Attendance upon his Buſineſs in ſome Court and how 
| of Juſtice, or ſome otherways privileged by ſome pe are. 
Special Rule or Order of Court, may be arreſted ed in 
in NWeſtminſter-Hall. Pratt. Reg. 73. And by Holt, Weftmin- 
Chief Juſtice, (in Fareſiy 5 2.) If we ſee one ſter- Hal, 
2painſt whom there is a Judgment of this Court, &c. 
walk in Weſtminſter-Hall, we may ſend our Officer 
to take him up, if the Plaintift deſire it, without 
13, any Writ of Execution. Allo it is ſaid, That if a 
| Man be arreſted in the Face of the Court, the 
Court may diſcharge him, but not otherwiſe. Ray- 
nond 101. 3 Salk. 45, 46. | 
5, In an Action upon the Caſe for an Eſcape, the Privilege 
Defendants pleaded the Privilege of going and re- of going, 
turning from an inferiour Court againſt a Proceſs Se. not 
6, i Banco, and ſeemed to the Court an ill Plea.. 
Raym. 100. Fs 
If A. brings B. to a common Inp, of which C. 4, at an 
is Hoſt ; and affirms to C. that he hath arreſted B. Inn de- 
i by Virtue of a Commiſſion of Rebellion; and in fires his 
Conſideration that C. will kee B. as a Priſoner 82 3 
by the Space of one Night, aſſumes and promiſes p,;&. 
to ſave C. harmleſs, &c. If B. tecovers againſt C. one Night 
in an Action of falſe Impriſonment, C. may have Sc. and 
an Action againſt A. upon this Promiſe; for tho N 
the Conſideration, viz. the Keeping of B. was un- n 
lawful, yet becauſe it did not appear to C. to be harmleſs, 
| F f | | | ſo, & Co 


- 
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ſo, the Promiſe to ſave him harmleſs was good 
Mich. 20 Jac. int. Fletcher and Harcourt. Hut, 55 
END. 48: . e : 
Upon a If A. recovers againſt B. Damages and Coſts in c 
F fa A. or B. R. and ſues out a Fieri facias to the Sheriff, 
IR who by Force thereof takes Goods of B. to the 
taken and Value, and fo returns it, and the Goods remain in 
remain his Hands pro defectu emptorum; and after A. well 
unſold: knowing thereof, yet to the Intent to vex and dou- 
1 ble charge B. ſues out another Fieri facias, and 
another, delivers it to the ſame Sheriff to be executed; who 
and other thereupon levies the Money of other Goods of h. 
Goods and pays it over to A. In this Caſe, for this Wrong 
are taken and Vexation, though it was in. a legal Way, an 
ans _ Action upon the Caſe lies. Hob. Rep. 257, & 
2 net 350. Cro. Eliz. 574. Cro. Jac. 667. 

70 If a Sheriff returns upon an Exigent three or 
| Sheriff fur Exattus, and that there were no more Coun- 
returns W | : 
no more ties, where in Truth there were five Counties, 
Counties, the Plaintiff may have an Action upon the Cafe 

cc. againſt him. 9 H. 6. 60. Te 

Sheriff If the Sheriff returns the Tenant ſummoned in 
untruly a real Action where he was not, by which he loſes 
returns by Default; an Action lies againſt him for this 
the * 26 A. 48. for the Judgment ſhall ſtand, and the 
e Party is put to have his Remedy againſt the She- 
= Moor 349. pl. 467. Goulſborough 128. Fits. 

= en 1 

Action a- Sd an Action lies againſt the Sheriff, though the 
gainſt Summoners and Veyors are dead, for he is in this 
him tho Action to recover all in Damages, and not the 
8 eng. Land. 1 H. 6. 1. but quere, & vide Fitz. Action 
e geg. fur le Caſe. 1 Br. 73. 1 Roll. Abr. 105. pl. 11. 
Not exe- If a Miniſter of Juſtice hath a Warrant to at- 
cuting an tach the Goods of another, and he can do it, and 
Artach- does it not, an Action lies againſt him; Trin. 14. 
ment. Fac. 3 Bulſt. 212. Vide Moor 432. Eg 


moned. 


T 


Attorney, for it is often the Cauſe of increaſing 
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So if I ſhew J. S. to the Sherift, and give him Party, | 
2 | Writ to arreſt BUN, and 1 does not. Cro. E- Short to 
ST 


2 C 22 b 
ut if upon a Capias Utlagatum efore udg- Neglect- 
ment, the Sheriff neglects 4 extend or Jodg meet 
Goods, &c. this is the King's Loſs, and the Party extend 
ſhall have no Action, though it was objected, the Ks. 
Sheriff extending, c. would have been a Means Utlagar* 
to force the Defendant to appear ; but it was ſaid, 
That if it had been ſhewn that the Sheriff might 
have taken his Body, &c. there would have 
been more Reaſon to ſupport the Action, &c. 
2 Vent. 90. 

If a Diſtreſs at the Suit of A. iſſues out of the 7, 4 50 
Court of C. directed to J. S. (who i is not the uſual uſual Of- 
Officer) to diſtrain the Cattle of B. &c. Or that 1 4 


. ſhould find Pledges to appear the next Court Piſtres, 


and thereupon F. S. diſtrains the Cattle of B. and and deli- 
after re-delivers them. to B. without taking ſuffici- vers the 
ent Security, &c. and B does not appear; an Acti- Cattle. 
on lies againſt J. S. for this Deceit, not withſtand⸗ 

ing he is no known Officer, but hac vice only; ad- 

judged inter Wild and Doux. Latch. 159 Wen a 


Writ of Error. 
If upon a Writ de a eligend the Sheriff Writ 4 


will not return him Coroner that is choſen by the jonas 5 


major Part, an Action, lies. 2 Vent. 26. eligend'. 


It is ſaid, that no Under- Sheriff ought to be an No She- 
riff ought 


Suits, and alſo a Hindrance in Diſpatch of Clients 3 


Cauſes, by Reaſon of his double Capacity and In- 
tereſt, and of his great Power he may have in the 
Country, where he is ſuch an Officer, that it is 


alſo againſt the Statute. Pract. Reg. laſt pub. 12. 


And by Statute 4 H 4: 19. no Steward, Ballif Reiters 


nor Miniſter of Lords of Franchiles, which bave 8 


Return of Writs, ſhall be Attorney in any Plea Sent 
FS 2 ae 
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The Office and Duty ok Sheriffs, 8c; 


within the ſame Franchiſe or Bailiffwick, whereof 


he is or ſhall be Miniſter or Officer. 


Where 
one pro- 
miſed to 
render 
himſelf. 


By a 
Coker: 


againſt 


Gaoler. 


Priſoner. 


Reſcou- 
ſor. 


Diſturb- 
ing. 


Concerning Amerciaments on Sheriffs, and ow 
to be diſcharged, ſee before, Chap. 7 & 25. 

See Actions againſt Sheriffs, &c. fr falſe Returns 
of Writs, Cc. 3 Salk. 57, 149, 3 14, 315. 1 Sid. 23, 
1 Vent. 55, 85. 1 Mod. 239. 2 Mod. 83. 6 Mod, 
290. I Salk. 12, 322. 4 Mod. 403. Cumb. 3 22. 


"TOO to Precedents 0 f Action 
for and againſt Sheriffs and their 
Officers, &c. 


77 For the Sheriff againſt one taken in Execu- 

tion, who in Conſideration that the Plaintiff 
would permit him to go at large with two Ser- 
vants, promiſed to render himſelf within a Day, 


Rob. Ent. 96. 


. By a Gaoler againſt : a Priſoner for beg 


the Gaol. 2 Mod Intr. 9 
Sheriff 


. For a Sheriff 5 the Gaok-Keeper, thro! 
whoſe Negligence the Priſoner * Regiſt 


Orig. L310; 


T For the Sheriff againſt a Priſoner eſcaped out 
of Execution. 1 Lut. 64. 

fl For the Sheriff againſt 8 upon a Non 

omittas, Cap. ſatiſ. Hou. 68. Rob. Ent. 12. Bro. 
Red. 48, 49, 59. Hauſ. 8, 32, 47. Rob. Ent. 21. 

B. For diſturbing the Sheriff in executing a Sta- 

tute- Staple, by Wuttig the Doors againſt 155 
an 

5 


— : — * * * - 7 "oy $a. * * ; 
1 ws * * 1 p 
” J N 1 7 2. + * * 1 
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and the Jury, ſo that he could not have a View of 
the Goods. Co. Ent. 112, See after. 
. For the Keeper of a Gaol againſt one com- Eſcaper, 
mitted by Auditors for the Arrearages of an Ac- 
count, who made an Eſcape, whereby the Plaintiff 
ſatisfied the Money. F. N. B. 95,1 30. 

For a late Sheriff againſt the Bailiff of a Againſt a 
pended; Who by the Plaintiff” 8 Warrant levied Bailiff. 
Money payable in the Exchequer, and paid it not 
to the Plaintiff, Hern. 165. Rob. Ent. 15. 

. For the Lord of a Barony having Execution 7 De Han 


| and Return of Writs within his Barony by Pre- leſs. 


ſcription, againſt one that arreſted a Man within 
his Barony. 1 Brounl. 70. Vidian 55. 
. Aliter pro Guardiano & Balivo Libertatis, 
Cc. Thompſ, 42. Simile pro aliis. Hern. 103, 
225. Winch. Ent. 83. Brownl. Red. 47, 49. 
J By the Mayor of York againſt a Sheriff's Bai- Simils per 
liff for arreſting one within the Limits of the Ca- oe 


| thedral Church. Simile pro . per Præſcript. 


1Brownl. 254. Hern. 224. 1 

I By the Marſhal againſt the Warden of the Aga inſt 
Fleet for an 2 of one committed i in Execution. Warden 
2 Brownl. 13. of Fleet. 

Apainſt a 8 of a Hundred who cau- Steward. 

{:d the Plaintiff's Cattle to be taken out of his 
Cuſtody in Replevin, without Pledges found to 
. and return them. 2 Brownl. 208. Brownl. 
1 

Againſt che Bailiff of an beter Court, who Bailiff of 
withdrew himſelf when an Inquiſition ought to inferior 
have been taken, after an Attachment of” Guoids . 
for Debt, whereby the Plea was diſcontinued, and 


the Goods delivered, the Debt being unſatisfied. 


Ny. 95 99. Brown Red. 7 3 


Fr; | F A. 


| 
i 
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. . Vp Againſt the Bailiff of the Court of a Liber. 
of a Li- ty, who upon Summons returned' that the Plaintiff 
berry. nihil habuit, and cauſed him to be taken and im- 
„„ - 4-pmloned upon a Capias until he made Fine. Roh, 
ii 

Of Mar- . Againſt a Bailiff of the Marſhal? 8 Count who 
ſhal's permitted one arreſted at the Plaintiff s Suit to 90 
n large. Reg. Orig. 1111 

Of a Li- Againſt a Bailiff of a Liberty i in Middleſex, for 
derty in an Eſcape of one arreſted upon a Capias in Treſ- 


Adlllſer: paſs after a Pone in B. R. Upp. Bench. Pre. 49. 


I.'e like upon a Bill of Middleſex. Id. 236. 
Of aHun- Againſt a Bailiff of a Hundred who negleg- 
dred. ed to arreſt one preſent, by a Warrant upon an al, 
Cap. in tranſ. 3 Brownl, 0. 
Mayor J. Againſt a Mayor and Bailifls concerning 


and Bai- an Eſcape of one arreſted by Plaint in Caſe, 


lf. Hern. 8 9. 
Mayor . Againſt a Major. and e he &c. for 
and Cont-2 falſe Return of a Mandamus. Vidian. 1. Simile 
monalty. verſu Magd. & Socios Colegii, for Expulſion and 
, a. falſe Return. 16.3. 
Sheriff of . Againſt the Sheriff of London for an Eſcape 
London. upon a Plaint, Hern. 129. 
Simile for V. Againſt the Sheriff of a City IPA Contempt 
z Con- in not proceeding in a Plaint in the Court of the 
tempr. City, according to the three Writs of \Procedeuts 
7" 1-80 Him delivered. Raſt. Ent. 83. 
Againſt . Againſt the Keeper of he Priſon of. Lud rate 
— for the Eſcape of a Bankrupt indebted to the Plain- 
Ladgate. tiff, and committed by Commiſſioners. Hern. 184 
Rob. Ent. 2. 
Conſtable . Debt againſt the Conſtable of the Caſtle of 
dfaCaſtle er for the Eſcape of a Priſoner taken by 2 
. Tefiat. Ca. ſa. awarded to the Chamberlain: of 
LINE: I, Lutw. 471 1. 


V. For 


er. 


0b, 
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For that the Defendant arreſted R. at the Not ha- 
phindff s Suit in Debt; and in Conſideration of ving the 
20. paid him by the Plaintiff, promiſed to bave h. Da 
the Party arreſted before the Juſtices the next co 
Term, or to pay the Debt. Rob. Ent. 10. 

For that the Plaintiff delivered to the Un- $;mite on 
der- Sheriff a Cap. Utlagat. and the Defendant in an Out- 
Corſideration of 40 5. promiſed to arreſt the Par- lawry, 
ty before the Day, and to have him before the Ju- 
ices at the Day in the Writ, or to pay 40s. and 
the Defendant arreſted the Party, but had him not 
before the Juſtices. Brown, Red. 43. 

J For a falſe return of a Member of Parlia- Falſe Re- 
ment. 1 Lut. + | turn. 

. Action on the Caſe FI Res of a Manda- Manda- 
mus. 2 Lut. 1012. Vide 11 Co. 94. mus. 

J. Action againſt the Sheriff for an Eſcape up- For an 
on a Co with Security for Aerea Hern. Eſcape, 
119. 
J. For an Attorney again] a Sherif, upon an Simile by 
Eſcape of one arreſted by an Attachment of Privi- Attorney, 


lege in Debt. Hern. 128. Simile Up. B. Pref. 50. 


J. Againſt the Sheriff of - Middleſex for an E- Simile by 
ſcape of one arreſted by Bill of Middleſex, with Execu- 
Intention to declare in Debt ſor an Executor upon "oy 
a Bond, Up. B. Preſ. 479. 

U. For an Eſcape upon a Cap. Utlagat. before Simile fo 
Judgment. Raſt. Ent. 8. 1 Brounl. 227. 3. Brownl. Cab. Un 
39, 94. Aft. 32. Hern. 74. 1 Lat. 108, &, 

. Simile & Languidus Return. Hern. 167. Langui- 

., For an Eſcape upon a Capias Urlagat aſter das. 


Judgment, and the Writ not returned. 3 Brounl. _ _ 
89. I Brownl. 18. Brown. Red. 33. Keb. Ent. I OCs ment. 4 


. Simile for one taken upon a Cap. Excom. a- Sur. Cap. 
giinſt whom was Sentence for Money not paid con- Excom. 


cerning Tithes. 1 Lut. 122: 
J. For an Eſcape upon a Statute Merchant, Sur Stat, 


Reg. Ori 98. 
5 Ff + IJ. Againſt 
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Sur Cap. . Againſt a Sheriff who neglected to execute M- / 
Utlagat. a Cap. Utlagat' upon one being preſent, and re. ecu 
turning non N inventus. Aſe. 57. Brownl. 35. / 


Tho. 38. in 

J. Simile N a Capias Urlagat. Special after Ae. 
Judgment. Up. B. Pre. 123. / 

gur Ca. Sa. J. Simile de Teſtat. Ca. Sa. Aft. 30. Simile de Ki 
Statute-Staple. Hern. 167. on 
Eſcape. . For on Eſcape upon a Cap. ad computandum, He 
Aft. 13. ] 

” Simile upon an Aptichipant of Privilege. Cl, ne 

Aſſiſt. 261. 

Fudlic. . Simile ſur Judic. in tranſ. Reg. Orte. 98. ec 
. Simile upon a Procels out of a Mayor s Court, 5 

1 Bro. 49. ſor 

lip Smile upon a Plaint levied in the Counter, Wi n. 

Rob. Ent. 398, 308. C 


Not re- . Againſt a Sheriff who died; a  Fieri Fine | 
turning and pa not the Money to the Plaintiff, nor return- J. 
Fi. n. ed the Writ. 3 Brown). 86. de 
Nor Ven- . Againſt a Sheriff who upon a Fieri fac. re- ſec 
ditioni ex- turned, it he had taken Goods ad valentian, Ml © 
ponas which remained unſold, and did not return a Ven- 2 
ditioni exponas delivered to him, but converted 
the Money to his own Uſe. 1 Brownl. 23 3. Bro. D 
Red. 36. ti 

f. Againſt a Sheriff ark © returned that the In 


BT” ' Plaintiff had nothing, whereas he had Lands be 
Reg. Orig. 98. B 
Langui- Il. Far ming Languidus in s prijona. Rib : 
dus. Ent. 9. in 
FalſeRet. The like for a falſe Raoturn:: upon a Feire fat. IV 
fer Sci. fa. 22. Sciro fecit, ubi non Seire aq Reg. Fudic. 9, : 
.Simile qd 7 A gainſt < Sheriff hs upon a Sire fFacias of 8 


nulla bona à Toltator s Goods, returned nulla bona, &c. where- 
| as the Executor afterwards waſted the Goods 
| and died. Hern. 25 

3 72 Nulla 


f BE „* 
: 1 * 
1 1 
1 
< 
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" Nulla bona by Bailiff of a Liberty who ex- Simile. 
«cuted the Fi. fa. Vidian. 6. 
" Againſt a Sheriff who impanelled the Plaintiff 15 pa- 
in divers Juries, whereas he bad not Land to the relling 
early Value of 41. Hern. 84. et Plaint: 
J. Againſt a Sheriff who executed a Writ of Executi- 
Sifin and Elegit in Waſte, after a Superſedeas up- on after | 
on a Writ of Error delivered to him and allowed. e. 


im, Bern. 213. Rob. Ent. 47. 
Concerning a Writ of Exigent after Rilo Not Res. 


(nent not returned. Aſt. 33. Ex. fa. 
. For —_ above 124. in the Pound for ex- Extorti- 
ecuting a Ca. ſa. Hern. 190. © FF e 


rt, / Againſt a Sheriff for wn an eſcaped Pri- For a 2d 
ſoner (taken up by a Judge's Warrant and Com- Eſcape. 
er, nitted to him) to 752 a further Eſcape. 1. luſt, 
Clerical. Iaſt pub. 377, &c. 
1, J. Againſt a Sheri s Bailiff, who. having taken Not car- 
J. in Execution at the Plaintiff's Suit, in Conſi- ryingPri- 
I deration of Money paid and to be paid, promi- Guei to 
e. (ed ſafely to keep him, and to deliver him to the 
„ aol, if he n! not ſatisfy the Plaintiff, Al. 
28. 
d ſ. Ap = 2 Bailiff RY arreſted 1 Plaintiff? D 5 
0 Debror- upon a Cap. Utlagat. and in Confidera- Cap. Utt. 
tion of 8s. paid, and Charges to be paid, pro- 
e niſed to bring the Priſoner. to the Gao), which 
„ be did not do, but ſuffered bim to eſcape. 3: 
Brounl. 87. 

. . Againſt Bailiff of a Liberty for not return- Not re- 
Ing his Writs. 1 Bro. 42. Rob. Ent. 87. Vi dian 6. turning 
ide Clerks A.. 217, 262. See after. Writs. 

+ Simile for an Eſcape, reciting the whole Jude: Eſcapes. 
ent thereon. Rob. Ert. 311. aliter Read's Dec. 
f 99. Cl. Aſliſt. 280. Vid. 40. Rob. Ent. 229, 309, 
P. Aliter for an Eſcape, _ yearning Non eſt Eſcapes 
; inventus. Br. Red. . 05-7 
J. vir 


1 3 
© bs * 3 1 & 
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Under- . Verſ. Balivum Libertat. who arreſted the 
took Ap- party; and for a Conſideration promiſed he ſhoulg 
poarene appear at the Day, or that he would pay the 

Debt. Rob. Ent. 104. Tre 
Bailiff s . Againſt the Servant of a Bailiff of a Len 
Servant. who promiſed to arreſt a Man upon a Lata 
bid. 102. j1ia 


Serjeant. . Againſt a Serjeant of the Counter fo an 
ER Eſcape. Bro. Met. 21. 


Warden. V. Againſt the Warden of the Fleet upon 21 
| Eltae. Re. Dec 93. | 
Marſhal . Againſt. the Marſhal 07 the King's Bent, 
B. R. where a Priſoner by Hab. Corp. was committed ty 
the Fleet, and afterwards by another Writ commit. 
ted to the Marſhal, &c. Rob. Ent. 306. 
Simile. . Againſt the Under-Marſhal, who permitted 
dee — at the Plaintiff's Suit to go at _ 
| 22 Ent. 2 : - 
Nec Againſt the Sheriff for Eſca „ Sur Ca Ut- 
Pony. lagat. 1 Bro. 18. Bro. Red. 33. 2 2 
J. For an Eſcape upon Meſng Proceſs. 3 Ins 
Kep. 42, 43. 25 0 
. Upon an Eſcape of one arreſted upon a Bi 
Midd. Tho. 31. Hanſ. 48. 
Not ae - . For not accepting a Common Appearanc: 
cepting where the Debt was under 10 l. 2 Mod. Int, 


— 106. 
E . A geinſt Sheriff”s Bailiff for not accepting 


poodBail. * Bail offered him upon an Arreſt. Bro. Red 
_ For holding to ſpecial Bail, a (malitiſ) 


where none was required. 2. Salk. 

Far 18 - For his returning to the Sheriff 2 Reſcue by 
turning the Party, whereas he made none. Cl. Mar. 182. 
Reſeous. .. Concerning Reſcouſors. Rob. Ent. 12. 21. Bro 
Reſcou- Red. 48, 49. Mod. Intr. 23. Hanſ. 8. 32, 47. 
Plend. f. The Defendant on Eſcape pleads he did not 
ings. | dents the Party bo gout args 5 Co. 89. : 
| 1 That 


— 
— — _ 
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That he did not take the Defendant on a Aliter, 
pill of Middleſex. Aft. 14 
por the Pleadings and Tuſtifications to Actions in 
Treſpaſs, Tee a Treatiſe, intituled, The Law of 
7e 2 1 
os 3 the Shexiff for an Eſcape upon a La- Eſea 
tat. Rob. Entr. 303. | * 
The like againſt the late Sheriff Ibid. 
The like upon a Ca. Ja. after a — in 
Aſault. Ibid. 305. 
For an Eſcape upon an Arreſt i in the Time of 


NO. 
5 
4 


th 
ould 
the 


erty, 
tat, 


T ah 


nch, the late Sheriff, who delivered the Priſoner over. 

d to Vidian 15. 15 

mit. /. For not returning of Wris, Cl. Al. 217, Return, 
162. | 

ted WM / For infufficient Security upot Arreſt by Bill Inſuffici- 

ge. of Middleſex. 2 Saund. 51. b 2 Cepi Corp. ent Seeu- 

ern per Vic. 150. rity. 


U. For falſe Returns. Thomp. 88. Rob. Ent. 9, Falſe Re2 
14, 59, 61. 2 Ventr. 84. Bro. Re 375 38. Simile turns. 
n: Jaſt. Cler. 186. Sur retorn devaſtavit. 

J Againſt a Biſhop for a falſe Retytn upon a 

u facts. m Sid. 269. e 
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C H A p. XXVIL e Wall 

and 

of the Sheriff's Demeanour in Aſi zument of Doue, be 
and the Return. The Proclamations. The Sy I. 
riff *s Office about Partition. His Demeanour in prof 
the MWrit De Ventre inſpiciendo. About returnin bal 
a Force. About a Vi Laica removenda, Wal be 
the Sheriff ſball demean himſelf in a Writ of E, Me 
quiry of Waſte, and of the Returns thereof. un 
the Writ of Eſtrepment, and the Return, Tir 
Sheriff's Office in a Writ FD De Excommunicauiſ ! 


capiendo. 2 

ap 

of the e Sterif ; Demeanour in Af gument of Dev Ind 
and the Return. * 
. f PHE Sheriff may not af ien Dower a ] 
Common Right. 0. 


A Woman ſhall 5 endowed of the capital Mel. ar 
ſuage of Caput Baroniæ, except it be of a Feudalif ! 
Barony; but there are now no Feudal Baronies rect 
(except Arundell). 1 Salk. 253. A 
Ai. Tenant for Life, Remainder for Year, Re by 
mainder to A. in Tail, 4's Wife ſhall be endowed; Y 
contra, if the Meſne Remainder had been for Lie 1 
Salk, 254. ud 
Manor. If the Sheriff aſſign one Manor upon Dower Mer 
recovered of three Manors, it is not good; W's 
ought to be a third Part of each: But he may a. e 
bg: all the Meadow, Paſture, &&c. Mo. 12. l. 4] "us 
19. u. 66. 12 Ed. 4. 2. contra. and 
In Com- And if a Woman be dowable of a 3 the WW | 
mon, Sheriff may aſſign the third Part of the Manor in 21 
1 Common inſtead of Dower, without ſetting out 
RG by Metes and Bounds, ſo affigned in Chance! 
DE. Anc. Ent. 2%. Imp. 529. 10. 


lf 


ck an equal Diviſion proferred to 


1 2. Df Allignment of Dower. 445 
if a Woman be endowed of an Advowſon, ſhe Adyow- 
11 be aſſigned the third Part of the Advowſon, ſon. 
and not only the third Part of the Profits, (viz.) 
te third Preſentation. 17 Ed, 3. 8. b. 5 . 
if a Woman recover Dower of a Rectory Im- Reftory 
propriate where there is not any Glebe, the Sheriff Impro- 
all put her in Poſſeſſion of the third Part ofpriate. 
te Tithes generally, and not of the Tithes of 
he Land, which iſſue out of any third Part of the 
land of the Pariſh in certain. ** 9 Jac. B. 
er Cur. . 5 
The Writ of Dower was de tertia Parte Recto- Tithes 
ie de D. and upon that the Grand Cape iſſued, ought not 
ape in manus noſtras tertiam partem Rectoriæ, &c. to be ta- 
ind the Sheriff by Colour of this Writ took the len · 
Tithes ſevered from the Nine Parts, c. it is an 
l Seiſure. 1 Leon. p. 92. Michel and Hide. 
The Sheriff may aſſign a Rent in lieu of Dower. mn in 
| ”— leu © 
20 4 41. 7 H. 7. 34 So a Rent 1 of on ſame Dn 
If the Sheriff aſſign Dower by Writ to him di- In Parti- 
refed, and doth not return the Writ, yet ſhe is tion. 
awfully ſeized of Dower. Aliter in a Partition 
by Writ; for there a ſecond Judgment ought to be 
ven. Cro. El. Aſbborough's Cale. 
The Return of the Sheriff in Aſſignment of Certain- 
Dover, need not have ſuch preciſe Certainty, as ty of the 
Declarations and Indictments; therefore the Return Return. 
mas, Quod habere fecit ſeiſinam de 13 Meſſuagiis, 
foe Tenementis, cum Terris & Pratis eiſdem pertinenti- 
us tunc vel nuper in tenura, &c. it is good enough; 
and when he faith in the End, he delivered them FT 
al by Metes and Bounds, it is ſufficient. Cro. Fac. 
21, Sir Ch. Howard's Caſe. | . ST 


It was moved for Amendment of Aſſignment Amend- 
of Dower, being under Value, and on Refuſal ment of 
him by the e e 
| Dowager, Power. 


he would for the Heir: Which the Court ordered 


Imparlance. Salk. 25 2. 


the Contents of the Writ; this was held in ſuffici 
ent, for he muſt retum, that he made Summons 9 


— ay 
—  —  —————— —————————— — — — — — ———— — ————— ————————— — . — — * 


- — —— — — 
: 


J. D. F. R. and the Names of the Summoner 


; Warzen yet returning 15 did, he onght to den of what, 


The OS © arid d Duty of ang: Ke. 


Dowager, with Liberty to chufe which two Pat 


and committeg the Sheriff for taking of 60} , 
the Lady Longvill, to execute his Writ of Exey 
tion; and Information was brought againſt hin 
1 Keb. 743. Longvill's Caſe. 

Detinue of Charters is no Plea i in Dower afte 


As to Proclaniations in Dower, 


Where the Sheriff returned, he had proclaime; 


the Fang: * 
The Sheriff upon the Statute of 31 Zliz, ii" 
he make Proclamation at the moſt uſual Door o W 
the Church, though Part of the Land lie in ano 
ther Town in the ſame County, it is ſufficient”) 
though the Words of the Statute are, Pariſtes ja 
Chapels. And tho' there be no actual SummonsM*) 
but only the Names of the Summoners, it is good ; 
for that is all the Form at Common Law, and the Fw 
Statute alters not that. Hob. 133. Allen nd. 
Walker. 2 * 
pe; 

The Forms of Returns; as proclamation at the 
Church-Door, the Return of a Writ of“ 
View, the Return of a Writ of Seiſin in Dou- 

er, the Return of a Writ of Enquiry of Da jan 
mages in Dower. Vid. Dalton, c. 56. fo. 2:4, a 

OF, New Ret. Brev. from 195 to os. 1 

Ir err of Freehold in M. mag and and Ml © 
57 1 the Sheriff returned Pleg Fg proſequends 


Kc. 
0) Pax 
rderec 
2 . 0 
Execu 


t bin 


q, D. and R. F. and after the Summons made, 
50 by the Space of 14 Days and more, before 
the Return of the ſaid Writ, at the moſt uſual 
Church-Door of M. magna, where Part of the 
Tenements lay, on the 27th of Octob. being the 
Tord's Day, immediately after Sermon in that 
Church, he publickly proclaimed all and ſingular 
Things contained in the Writ, to be proclaimed 
according to the Form of the Statute in that Be- 
tif made and provided. L. P. Armig Vic. 

Per Cur”, Tt is ſufficient to make Proclamation at 
y of the Churches where the Land lies, and he mation at 
need not do it at all: But becauſe he ſaid, he had any of the 
cauſed to be proclaimed all and ſingular in that Writ Churches 
contained, and ſaith not what, the Return was ad- py +1 
judged inſufficient. 1 Brownl. 126. Allen and e 
alter. : F | 


j afte 


aimec 
affici 


NS 0 


por 0 85 2 VC 
ao Tenant in Dower dies before the Writ of Inqui- Writ of 
ien 15 executed, the Adminiſtrator cannot bring a Scire Inquiry. 


facias for the Damages and meſne Profits. Salk. 
ons 52. 55 th | 
Upon a Return of a Writ of Enquiry in Dower, Errors 
Errors were aſſigned : 15 . upon Re- 
1. The Original Writ appears not to be returned turn of a 
cording to the Statute; for the Year doth not ap- . 1 
| ; e | Enquiry in 
pear when it was returned. | | Pa, 
2. The Proclamation made by the Sheriff, appears 
not to be where the Land lies. Cs 

3. The Return does not mention that the Pro- 
damation was after the Summons, as it ought. 
Hob. Allen's Caſe. 1 

4. It is not ſaid, he did make Prolamation on 
the Land; but the Words ſecundum formam Statuti 
P.. ĩ˙ » ꝛ 
Quære, for the Certiorari was not well returned 


in B. R. Stile s Rep. p. 67. Thyn and Thyn. 


* we, 
| Note, 


| 
| 
| 
| 


| 
| 


Procla- 
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L © only may except it is where Damages are to be enquired: 
i= be aſſign- for if any of them be ill, then the Recovery 


made in within the lll, it it good; neither is it neceſlary 
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Note, No Error can be aſſigned on the Sheriff) 
Act in giving the Seiſin, and returning thereof 


ed. of the Damages being entire, it is ill for al. 
Cro. Fac. 621. Sir Ch. Howard's Caſe. 


Summons If Summons be made in ſome Part of the Land 


ſome Part,, make the Proclamation where the Summons i, 
of the \ 0 | e 
Land Stile Rep. 91. Thyn. 
within he þ 
the , Precedents. 
is good. | | 
Summons. Summons, Return of the Writ of Seifin, and 
Execution upon it in Dower, 2 Sand. 45, 92, 
Hesketh and Lee. 6756 
Refuſal On Habere fac ſeiſinam, in a Writ of Dower of 
to accept the third Part, the Sheriff returned, that he offer- 
the third ed to the Demandants the Seiſin of the third 
Part. part of the Tenements aforeſaid by Metes and 
Bounds in certain, according to the Tenour of the 
Writ, and they refuſed to accept them of him 
Per Cur', the Entry of the Demandants is now 
lawful; and the Court refuſed to award Haere 
fac ſeiſinam de novo, as a Thing never known. 
| 2 - Seer Oe oe TT 
Where A. brought Dower againſt the Son, to be en- 
the She- dowed of Lands, of which her Husband (the Fa- 


rift can- ther of the Defendant) died ſeiſed. A Writ il- 9 
« Depury, ed forth to enquire of the Damages, and be Wl 45 


made his Warrant to FJ. S. to take the Inqueſt. 


It was the Opinion of the Juſtices, that he cannot Wl x, 
in this Caſe make a Deputy, becauſe it was a Ju- 80 
dicial Act, and he muſt do it in Perſon. No) 21. 56 
Randal's Caſe. REES Hy th 
NR. 4s Sheriffs ti 


Ch: 27. ve Ventre Iafpiciends; ch 


, Diehininenr in the Whit De Veste 
Lnſpicierigh, 1 | 


re wil ditected to the Sheriff, that be would of ; Wi = 
cauſe D. &e. to be viewed by Twelve Knights, dow, 
and ſearched by Twelve Women in the Preſence View. 
of the Twelve Knights; & ad trattandum per ube- Search, 
1, & ad ventrem inſpiciend”, whether ſhe were 
with Child or not, ow to certiſie the ſame into | 
Common Bench; and if ſhe were with Child, to Certiß- 
certifie how long Time in their Judgments, & quan- cate of 
do fit paritura. The Sheriff returned, that ſhe Time. 
was Twenty Weeks gone with Child, and that 
within Twenty Weeks fuit paritura, © 
Whereupon another Writ iſſued out of che Safe Cu- 
common Bench, commarding the Sheriff fafely to ſtody. 
kee eep her in ſüch an Houſe, and that the Doors 


| ſhould be well guarded; and that every Day he Daily 


ſhould cafiſe her to be viewed by ſome of the Wo6- View. 
then named in the Writ (wherein they were na- 
med); arid that when ſhe ſhould be delivered, ſome 

of them ſhould þe with her to view her Birch, whe · 

ther it be Male or Female. 

Upon this the Sheriff returned, ks had Zul N 
ber to be kept, Cc. and that fuch 4 Day ſhe was Delivery, 
delivered of a avg hter. Co. El. 566. Willouby's i 
I Co. Lit. 8.4 . 523. Pl. 692. Cro. Eliz, 


566 | 
But i in -Thedus Caſe; the Woman to de in- Gbit 
pected was a Feme Covert (to à ſecond Husband), wiſe or- 


and ſhe was with Child by the firſt; they took dered in 


not the fame Courſe, but left her with her Huf- e 3 
band, he entring i into Recognizance, that ſhe ſhould Wiſe, iy 
hot remove from the Houſe wherein they inhabited; 
aud that one or two of the Women (returned by 
the Sheriff) ſhopld ſee her every Day; and that 


fg or three of them „ preſens 2c ber Ti 
A 


| 
= 


_ Sled. 


8 The Office and Duty ot Sheriff, & &; 


Cro. Fac. 685, 696. me . VHiuch. 
vg V de Ts 543. LEG 


Delivery, Note, It was her ea Pe fait daten 


and found within 20 Weeks, and after this Courſe obſerved, 
Heir oy ſhe was delivered of a Female Child, who was 
nad afterwards by Inquiſition found to be the Daugh- 


ter and Heir of the faid William Healer deceaſed. 
Dalt. 544. 


Partition, The Sheriff's Office about Partition, 1 how he is 
| to demean hi helf therein... 195 


Nore, Tenants in Common were not comp ella- 
ble to make Partition before the Statute. 3 Falk 
208. 


Hi gh- | At the Tims of . 1 W _ High- 


Sherif Sheriff muſt be upon the Land in Perſon: And 


| muſt be if Exception be taken at the Bar before the Writ 
upon the 


Land in be returned and filed, a new Writ ſhall be award- 


Poerſon. ed; but if the Sheriff in ſuch Cafe returneth, that he 
No Aver- Was there in proper Perſon, and this. Return be re- 


ment a- ceived, and- the Writ filed, the Party cannot aver 
gainſt the apainſt the Return, nor ſhall have Error. Cre. El. 
3 9. Clay s Caſe. 


When In a Writ of partition, if Judgment be given 


Wrir of 940d partitio fiat, and upon this a Writ is directed 


Error lies to the Sheriff to make Partition, before that this 
upon Par- is executed and returned, no Writ of Error lies 
tition, or upon the firſt Judgment, becauſe beſore the laſt 
not. judgment (which ought to be, Quod partitio pra? 

foret firma & ſtabilis. imperpetuum) the Plaintift 


may be nonſuited; or he may upon the Sheriff's 


Return ſuggeſt. to the Court, that the Partition is 
not equal, and alſo have a new Partition. 1 Roll. 
Abridgm. 750. The Lard ORE wad Lahe n, 
8 _ of Warwick. 


2 p- 


5 — CE Ln 0 os 


ch. 27. ot t 4attition; > 457 


5. \ Vide 1 Fin 171. One of the Parties ſur- Inequati- 
miſed an Inequality in the Partition, and prayed a*y furmr- 
new Writ: but afterwards reſolved, that the firſt ſed. 


a partition being made by Writ, ſhould ſtand good. 


d, Et vide Godbolt 265. The Sheriff returns, that That the 
18 he did allot Part of the Lands in Severalty ; and for Jurors as 
- the other Part, the Jury would not aſſiſt him to to FIN 

d. make the Partition; and an Attachment was pray- 1 


ed againſt the Jurors, and a new Writ to the She- 
riff; but the Court doubted what to do in it, and 
took Time to adviſe. Vide Dalt. 541. 
Where the Bee udgment in Partition is not removed 
As 


14 


by a Writ of vide 3 Salk, 145. 
4- 
k. The Form of the Return * a Writ of Parti- 
tion, vide Dalt. c. 68. See New Ret. Brev. 
2 344, 3455 Oc. © | 
$ Sheriff's Office about removing a Force 
e The Party grieved may have 2 Writ upon the pg 
e- Statute of Northampton, 2 Ed. 3. cap. 3. directed f Under. 


er to the Sderiff to remove the Force; and upon this Sheriff, 
J. W the Sheriff may impriſon, and juſtifie in Falſe 

Impriſonment, as was Levett and Farrdr's: Caſe; 
n ad fo may the Under-Sberiff, as that Caſe was. 
d W In Falſe Impriſonment againſt the Sheriff, the Juſtifiea- 
Is Deſebdant juſtifies, for that a Writ upon the Sta- tion by 
es tiite of Northumpton was awarded the 3oth of Ju- Stat. 2 Ed. 
ſt ly, 32 Eliz, to the Sheriff and Juſtices of the?“ 4 3. 
4 Peace, to remove a Foree; and that he being Un- 
ift der-Sheriff, by the Command of the Sheriff went 
's to the Place 400 found the Force ;- and betauſe he 
is was not able to remove it, he made Proclamation, Procla- 
Ps that every one ſhould depart, and leave their Wea- mation. 
n- WY pons, &. and afterwards he enquired of the Force; 
; and it being found that the 222 was one of 

— "Op 2 1 555 them, 


2352 The | Office and Puty of Sei, Ker 


Arreſt del them, he arreſted him, and impriſoned him. Cry, | 


Plaintif. Eliz. 294. Levett and Farrar. _ 

Plea Per Cur', the Plea is good: And theſe Points 
good. were adjudged: 

 Wherea 1. When the Writ i is directed to che Sheriff by 
Thing the Name of his Office, and not by a particular 
2 - Name, nor doth expreſly command him to do it in 
| the Ur, Perſon, the Under-Sheriff may do it; for it is a 
der-She- Wiit grounded on the Statute, and not a Commiſſi- 


„kiff. on, for then it had been otherwiſe. 


Arreſt, 2. He may arreſt and impriſon at another Time 


Sec. at upon the Enquiry, though the Force were remo- 
another ved before his Coming; and he may enquire who 
we 1 gd it; 

Intend- 3. It fhall be intended he continued Under-She- 
ment. riff, when in the ſame Plea it is alledged he was 


Under-Sheriff, and the contrary is not ſhewed, 


2 Roll. Rep. 178. . 
3 If when the Sheriff comes to remove a Force, 


that he if then one hide himſelf in the Corner of the 


251 Houſe tO. the Intent, Cc. — 15 Force. 
The Sherif s Office inaVi Laica removenda. 


Jultifies In Falſe FI DA the Defendant juſtifies, 
in Falſe becauſe a Writ De Vi Laica removendâ came to 
Impriſon- the Sheriff to remove the Force; and that the She- 
ment. rift came to the Hou and the Defendant in Aſſiſt- 
ance of him, Sc. and that there the Plaintiff in 
domibus. predif ad pacem Dom Regia 2 7 
&c. & eos refidentes invenerit. 

Plaintiff demurs. 5 
I. The Writ is, Si aliquos in ea roles refiftentes 
inveneritis, and it is not here pleaded, that he found 
him reſiſting in ea parte, i. e. to keep Poſſeſſion. 
But per Cur, the Words in e4 parte ought to be 
neceſſarily intended. For when he ſaith, he came 


to the Houſe to remove the Force, and the Plaintiff 
reliſted 


Intend- 
ment 


ri 


Sh 


ernennen 


tamultuous Aſſemblies. | 


7 


Ch. 27. Or vi Latten Removenda. 


reſiſted him, then ſequitur that he reſiſted him in 


removing the Force. 


453 


2. The Writ is aliquos, and EY Defendant had 


ſhewed Reſiſtance by one only. 
quos includes aliquem. 


But per Cur, ali- 


3. He doth not aver, that it was Vi Laica & Refi L. 
armata poteſtas. But per Cur, it appears there ance a 


was Force, and the very Reſiſtance was a Force. 
2 Roll. Rep. 177. Parſon Cloſſey's Caſe. 


Force. 


Upon a /i Laica removenda, if the Sheriff re- Where 


turn Non inveni Vim Laicam, nec armatam poteſta- R Reſtitu- 
tion upon 


teſtatem, the Leſſee ſhall have Reſtitution in B. R. 
upon Affidavit that he was kept out with Force. 


Affidavit. 


Upon this writ the Sheriff ought not to remove Not to 
the Incumbent, who is in Poſſeſſion of the Church, remove 
be it by Right or Wrong; for the Sherift is only to the In- 


remove the Force, and is to ſuffer the u cumbent, . 


to enjoy his Poſſeſſion. Moor 462. Robers and 
Agmondſbam. Dalt. 220. For this Writ, vide Reg, 


orig. fo. 59, 60. F. N. B. fo. 54: 


ow the Sheriff is to demean himſelf in 
Fe | | 


Js real Aion. Vide W 

As to Acts of Parliament in 13 Times. 

' Proclamations ought to be with Writ to the She- 
riff to proclaim. 2 Roll's Rep. 172 

Vet, if a Statute be not proclaimed, the Offen- 


Procla- 
mations, 


ces againſt it are puniſnable. Dr. and Stud. 146. b. 


See concerning Proclamations 0 be mage by the 
Sheriff. Dalt. 379, 380. 


And the late Statute for diperſing riotous and 


a - * 
i 


- 


the View. 


454 The Office and Duty of Sheriff, 8: 


How the Sheriff ſhall demean himſelf in a Writ of 
Enquiry of Waſte; and of the Sheriff *s Return 
thereupon : Aud of the Writ of Eltrepment. 


In an Action of Waſte upon Iſſue joined, a ju- 
ry is ſummoned to try the Cauſe, and in the inte- 
rim to view the Place waſted, and the Sheriff is 
to return the View. As to the Precedent, vide 

2 Sanders 254. Green and Cole. . 
The Man- The Sheriff muſt go in Perſon to the Place waſt- 
ner of the ed, by Stat. . 2. c. 14. accedat ad Locum vaſta- 
View. tum, together with the Jurors. 2 Inſt. 390. Dalt, 

A c ok anda 

Not ne- Six Jurors at the leaſt ought to have the View. 
ceſſary to And the Jury may view the Place waſted when 
urn the Officer is not preſent; and the Court upon 
the Trial ought to examine, if the Jurors had the 
View or not. But though the Jury ought to have 
the View, yet it is not neceſſary for the Officer to 
return it. 9 Sanders 254, 255. Green and Cole, 
Vide Old Nat. Br. 173. and late Act for Amendment 
VCC / : 
Waſte in In Action of Walte aſſigned in a Wood, the Ju- 


2 Wood. ry viewed the Wood only, without entring into it: 


And it was held the fame was ſufficient. It would 
be too tedious for a Jury to view every Stub of 2 
Tree that had been felled. Yet if Waſte be in ſe⸗ 
In ſeveral veral Corners of a Wood, then the Jury is to have 
Corners, the View of every Corner; aliter where Waſte is 
aſſigned in the whole Wood. And if Waſte be af- 
In every ſigned in every Room of an Houſe, the View of 
41 in the Houſe generally is ſufficient. And by Dyer, 
« Houle. if Waſte be aſſigned in ſeveral Places, and of ſome 
- of them the Jury had not the View, of that they 

may find no Waſte done. 1 Leon. 276. 


If 


Ch. 27. Of Enquiry of Waſte, = -* 


of If an Iſſue. ariſeth in a Foreign County, the Tuna 
Jury, ſhall not be examined of the View; and ifmined of 


5 the Jurors be not examined of the View when the View. 
they ſhould be examined, it is Error. DE, 

5 g Return of the Writ of Enquiry in Waſte. 

4 (7 Irtute Brevis Dom” Regis bz direct Ego A. B. 


Armig Vic Comitat” præditt (tali die & an- 

1. 10) in propria perſona mea acceſſi ad Locum vaſta- 

tum in directo Brevi nominat. Et apud S. (the 

+ vill wherein the Place lies) feci Inquiſitionem, &c. 
prout iſtud Breve in ſe exigit & requirit. | 


v. Reſid Executionis iſtius Brevis patet in quadam 
n Iiguifitione huic Brevi anneũ“ũ«x ö 
n Inquifitio indentata capt” apud G. in Com', &c. 


1 (tali die & anno) coram A. B. Vic” Comitat præd 
e Vinute cujuſdam Brevis Domini Regis ei inde di- 
o re, & buic Inquiſitioni conſut per Sacramentum 
- A. B. &c. (ad numerum 12) qui dicunt ſuper Sacra- 
i: nentum ſuum qd” J. R. in revi præditi nominat 
Feit vaſtum venditionem & deſtructionem in omnibus 
-i cod Brevi ſpeci ficas, viz. permittend duas ca- 
: neras pretii 31. & unum ſtabulum pretii 205. eſſe 
d diſcoopertum pro defectu reparationum earundem do- 
morum per quod groſſum marem eorundem Dom per 
tempeſt pluviales ſuper illas deſcendentes putrid* de- 
venit, Et dicunt ſuper Sacramentum ſuum qd" prad 


U 
fiructionem fecit in domibus pred', In cujus Rei 


1 


onion $6... 7 3 5.03; 


A' 


©. 


o 
1 
4 


Vide Dalt. 291. New Rer Brev' 429, 430, 


1 
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us The Offige and Put of Sheriff, 
Of the Enquiry of Waſte, 


How it This Enquiry of Waſte differs from other Writs 
differs of Enquiry, which are but meer Inqueſts of Of- 
_ o fice; but here it is a Verdict, and in Nature of a 
Writs of Verdict, and a Writ of Attaint lies. Therefore 
Enquiry, Where upon a Writ of Enquiry of Waſte, Thirteen 
Jurors. Jurors were returned, where there ought to be byt 
Twelve, it is Error. But in other Writs of En- 
| quiry, it is uſual to haye more than Twelve, at the 
Sheriff's Pleaſure; there muſt not be under 
Twelve, though it be byt an Enqueſt of Office; 
for it is taken ſans miſe des parties, id eſt, with- 
out Iſſue joined. In a Writ of Enquiry of Waſte 
Upon De- upon Demurrer or Nihil dicit, the Sheriff may en- 
murrer, quite of it at another Place than where the Waſte 
Oe: was done. Cre. Car. 414. King and Frith. 2 Inf 
390. Cro. El. 290. Warriford and Haddock. Dali. 
294. Dyer 20. ng 
Damages. Now as to the Juries finding Damages, the Law 
ere is, that if Waſte be aſſigned in three Houſes and 
two Gardens, Cc. and upon the Writ of Enquiry, 
Waſte was found in the Houſes and Gardens, and 
entire Damages given, it is well; for it is the uſual 
Courſe to find entire Damages, and not ſeveral for 
every of them. Cro. Car. 414. King and Fitch. 
Lib, Intr. 620. 8 Rep. 61. But where the Writ 
of Waſte and Count is i Domibus, Boſcis & Gar- 
Plaintiff dinis, and upon the Writ of Enquiry the Waſte is 
J in Domibus & Gardinis, and nothing in Boſcis, 


in Miſeri-foun 


cordia. there the Plaintiff ſhall be in Miſericordia; becauſe 
Aer. he counts for Waſte in Places where no Waſte was 
committed in one of them. But where Waſte was 
aſſigned in cutting down Twenty Trees, and the 
Waſte is found in cutting down two Trees, aliter. 


x 


* * "A N 
1 * 
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If the Jury find Damages only to 8 s. the 
plaintiff ought not to have Judgment; for it ought 


| to be above 40 f. Winch. Rep. 5. Sir G. Topping 


and King. | | | 
If Waſte be committed in Two Villages, and Where to 
the Sheriff hath executed his Office ill in onebe execu- 
Village, and well in another; all ſhall be enquired ted de ns- 
of de novo, becauſe the whole Inquiſition was | 
but one Inqueſt at one Time: If Waſte be afſigned 

in divers Towns, the Sheriff and Jury muſt view 

all the Places waſted in every Town; but he may 

enquire thereof in any one of the Towns, 2 Inſt. 

390. Dalt. 293. . 


Note, Action of Waſte lies not in antient De- Action of 
neſne, becauſe upon Default at the Grand Di- Waſte 
ſtreſs, there cannot be a Writ to the Sheriff, to e not in 
| . | | # ntient 
enquire of the Waſte as the Statute appoints. Demeſne, 
So 2 Inſt. 386. That the Court fails of the Inci- and why. 
dents to an Action of Waſte, to award a Writ 8 
to the Sheriff to enquire of the Waſte. 2 San- 

ders 254. Grenes's Caſe. 4 Rep. Fulwood's 


Cale, | 
What Return ſhall be good, or not. 


A Writ to the Sheriff to enquire of Waſte, whoThisWrix 
returns, Mandavi Ballivo meo Libertatis, &c. qui is a Non 
nullum dedit reſponſum, it is an ill Return; and the9%%#% 
Sheriff was amerced, and a ficut alias awarded; 
becauſe in the executing this Writ he is both Offi- 
cer and Judge, -which Power cannot be committed 
to a Bailiff of a Liberty; and this Writ is a Non 
omittas in it ſelf, and he hath Power to return into 
the Franchiſe. But if after the Party appears, it is Appear- 
good. 2 Brounl. Rep. 240. Trin. 11 H. * 42. ance. 5 
Fitz. tit. Return de Vic 53, 92. 11 H. 4. 21. 

Dalt. 294. Eg 8 
794 The 


Waſtes to The Place waſted, and the treble Value is to be 


[ 
| 
1 5 
| 
| 
| 
f 


458 The Dffice and Dutp of Sheriffs, &c. 


be reco- recovered ; now if Waſte. be made ſparſim in 3 
2. Cloſe or Wood, the treble Value ſhall be levied 
by Heri fac” or by Elegit, and not by Capias ; be 
cauſe Capias lies not TPO? the cOrignat. 1 Brown 


249: 


If Sheriff The Sheriff makes 10 Precept o 2 Bailiff to 
may very ſummon a Jury, who returned a Panel which 


from the as Parcel of the Record; and the Sheriff took | 


92 the Enqueſt of ſome not returned. It was the 
Bailifs, better Opinion, That the Return was good ; tho 
ſome ſaid, the Sheriff may vary from the Re 
turn of the Bailiff, as he is one that makes the 
. and is Judge alſo. 5 Res: 157. En. "Al 


e 
Ef epment. | 


Where ir The Writ of Eftrepment is a Prohibition to 


lies. do Waſte, and lies in Two Points : 


_ "When 22 | When 2 Man Laving an Action ade 
5 - an Pp a Formedon, Writ of Right, c.) ſues to inhi- 


dit the Tenant for making Waſte during the 

Suit; and this is either Original, and may be 

ſued out of Chancery; or depend granted out of 

the Court where the Plea Art 2 > Inſt, 325, 

329. 

Recovre- 2. When the Demand. is to recover Geifin of 

zy in the Land in Queſtion, and: before Execution ſued 

Waſte. by Habere fac” Poſſeſſionem, for fear Waſte be made 

before Poſſeſſion, he fues this Writ, And a Man 

can recover Damages for no more than is con- 

tained in his Count; and he cannot aſſign any 

Waſte made after. the Wit 1 5 Co. Fe- 
Lamb 8 Cake, Dalt. 233. 


EE There 


Y 
o be 
in q 
vied 
be. 


Wil 


b. 7. Ot Etropment 459 


;F hers is likewiſe, when Fear is. that- Wis 
ij] be done, to prevent it, a Prohibition dire&-tion. 
4to rhe Sheriff, not to permit Waſte to be Gone. 
ind the Form, vide 2 Iuſt. 99. 

The Sheriff, by Writ of E Eſtrepment, may re · Poſſe Co- 
lt the Committing of Waſte, and may impriſon, mitatus. 


to W/ he cannot otherwiſe hinder it. 3 Bulſt. 199. And 

ich Wh may take the Poſſe Comitatus' to hinder it. 3 Co. 

ot EY TI IDES 

tie in Waſte Eſtrepment was awaldea, and upon Attach- 
3 ffudgvit that the Writ of Eſlrepment was deli- ment. 
j | 


24 to the Sheriff, and that he gave Notice to- 
the Party, and yet he continues to make Waſte ; 
Attachment was awarded. 1 Brownl. 168. | 
If the Tenants of the Land, norwiekflanding Wherens 
otice of a Writ of Eftrepment directed to the Contempt 
Sheriff, commit Waſte, this is no Contempt ; ; and 3 
8 
the Court will not commit them, becauſe it was this Writ. 
rot immediately to them, as it might have been. 
Hob. 85. Earl of Cumberland's Cale. 
Note, If the Sheriff be Plaintiff in the Action When to 
of Waſte, the Writ of N ſhall iſſue tothe Coro- 


the Coroners. ners. 
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X in ſuch Caſes Injuncions out we N are fre· uſed. 
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quently granted. 
It ſeems Eftrepment lies not in 2 Writ of Error, Lies not 
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ö of a Judgment in oats ar —_ 367. in Error, 
) 

d The Shs office in the Wit 8 Excommunicato 

0 N N 

1 

: The Sheriff opt not bring thi Day into the Excom- 
/ WO King's Bench at the Day of the Return, but cs," PIE 


only return the Writ thither with Declaration n. 
bly, in _whag manner be hath ſerved and exe 


| ned the fame. 5 El. c. 23. 
: | If 


| 
| 
4 
| 
| 


| 
| 


4% The Office and Duty of Sheriff, &c, 
If the Sheriff ſhall return Non eſt inventus, then de 
a Capias fhall be awarded with Proclamation there 
in, commanding the Sherift in the County-Courg, 146 
or at the Aſſizes or Quarter-Seſſions, to make open Ex 
Proclamation Ten Days before the Return x 
leaſt, that the Party yield his Body to Priſon in 
Six Days. And after the Six Days the Sheriff, G. — 
ſhall make Return what he has done thereupon, 
&c. (the Offender to forfeit 10 J. for ſuch De. 
fault) and ſo a Capias ſhall go infinite with like 
Proclamation : And a Forfeiture of 20 J. for every f 
other Default to be eſtreated preſently. Szat. 5 E, 
Ce, Db .. ] 8 
If the Offender yield his Body, the Sheriff (hal 
preſently commit him to Priſon without Bail. 
' If the Sheriff make an untrue Return, That the 
Party has not yielded his Body on any Proclamation 
made, where indeed he has yielded, Cc. he hal 
| forfeit to the Party grieved 4o /. 
The Writ of Excommunicat capiendo muſt be 
taken out of Chancery, and recorded in the King 
Bench before it be delivered to the Sheriff, x Ke), 
613. 5 El. c. 23. Lewes verſus Stephenſon. 
Neither a Vi Laica removenda, nor Excommwu- 
nicat Capiendo were returnable before the Statue Wl ha! 
. of 5 El, c. 23. 3 Bulſt. g2. 5 
He that is certified into the Chancery by the Bi- 
| ſhop to be excommunicated, and after is taken by 
Force of the King's Writ of Excommunicat Ca: 
piendo, is not bailable by the Sheriff or Gaoler, by 
the King's Writ. But if the Party offered ſufficient M 
Caution, de parendo mandatis Eccleſia in forma (Mai: 
Juris, then ſhould the Party have the King's Writ or 
to the Biſhop to accept his Caution, and to cauſe nel 
bim to be delivered. And if the Biſhop will not Nea 
ſend to. the Sheriff to deliver him, then he ſball M1: 
have a Writ out of Chancery to the Sheriff to de- 
ſiver him. Or if he be excommunicated for 2 
3 e Tem: 


6 


3 75 | 3 * 3m _ "a 0 8 ne 
Ch. 27. Df Excommunicat Ca 


> at, 


ndo? 46 


Temporal Cauſe, or for a Matter whereof the Ec- 
delialtical Court hath no Conuſance, he ſhall be 
delivered by the King's Writ without any Satis- 
faction. 2 Inſt. 188, 189. See further touching 
Excommunicat Capiendo's. 1 Salk. 293, 294, 295s 
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CHAP. XXVIIL 


0f Returns of Clericus Beneficiatuk, aud other Re- 
turns as to Clerks, The Return of a Writ of 
Entry, Aſſize, and Quare Impedit. The Sheriffs 
Office as to Election, and Returning of Burgeſſes 
and Knights to the Parliament. The Form of 
the Indenture for the Knights of the Parliament, 
and for the Burgeſſes : The Sheriff's Return of 
the Mrit for electing of Partiament- Men. 3 


V 


ricus 


Return of the Sheriff as to Clerks. 
Irtute iſtius Brevis mihi dirett Juſtic infra- 
ſcript', certifico qd' infranominat T. H. Cle- 
eſt bene ficat in Epiſcopatu London, nullum 


habens Laicum feodum in Balliva mea ubi poteſt 


ſummon nec eſt inventus in ad. 


A. B. Armig Vic. 


Vide Dalton 219. New Ret, Brev. 174, 175. 


The Sheriff returneth, That the Parſon ante 
alventum Brevis, or poſt receptionem Brevis, or be- 
fore the Return of his Writ, had aſſigned his Be- 
nefice. Et quod non habet nec habuit bona ueque 
catalla infra, &c. it is a good Return. Dalton * 


Parſon 
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462 The Office and Duty of Sheriffs 8; 


Writ to 


In 2 or Debt againſt a Clerk, Nihil zan 
is a good Return. . Bild; en:? 
Clericus In Action brought againſt one wherein a 0 
beneficia- pias lies, (Ex. gr. in Account) the Sheriff return 
"ur, and gd” oft: Clericus beneficiat' nullum habens Lai 
the Bi-. FJeodum, in which he may be ſummoned : In thi 
ſhop. Caſe the Plaintiff cannot have a Capias to tak 

the Body of the Perſon, but he ſhall have a Vi 
to the Biſhop, to cauſe the Perſon to come an, 
Aliter, appear. But if he had returned, d Clericus af 
and Writ ullum halens Laicum feodum, then is a Capias to 


to the be granted ro the Sheriff, becauſe it appeared not 


Sheriff by the Return that he had any Benefice, ſo as by 


might be warned by the Biſhop his Dioceſan, and 

no Man can be exempt from Jaſtice. But in the 

Caſe of the King where he is Party, the Shen 

cannot return Clericus Beneficat' nullum haben 
Laicum feodum, as on Diſtreſs for Iſſues loſt on: 
— pp ß 

Simile If a Scire fac be brought upon a Recognizana, 
or upon a judgment in a Writ of Annuity, and 

the Sheriff return, That the Defendant is Cen. 
cus &  beneficiat” nullum habens Laicum feodun 
&c. the Plaintiff ſhall have a Writ to the B. 
Biſhop to ſhop to warn the Defendant ; and upon Ware 
cauſe Ex-ing, or Two Nihil returned, and Default made 
ecution. or if he appeareth and fheweth no Matter where 
fore Execution ſhould not be granted, then 4a 
Writ ſhall be awarded to the Biſhop to levy 
Execution de bonis Eccleftafticis. Vide Dah. ut 
auum of @ Wit of E 


The Count was of a Third Part of a Meſhiige 
and one Stable. Petit Cape was awarded to the 


Cepit in 
manu. | 
Sheriff, and he makes his Warrant to 'a  Batlif 
of a Liberty; he returns quod cepit in manus Do- 

| 5 mi ni 


ch. 28. Returns ot Writs, &. 463 

nini Regis the ſaid Meſſuage, and faith mk of 

the Stable : And for this Cauſe Judgment was re- 

yerſed.; Jones Rep. p. 357. Taite and Heynes. | 

In a Writ of Entry ſur Diſſeiſin, it was adjudged Sar Diſei- 

Error; becauſe the Sheriff returned not the N Names ſin. 
of the Summoners or Veyors. Cro. Elix. 557. 

take op 8 Cale. = 13 


a - 5 | Return aa a Wri of Alfue. | 


5 m0 The Deſendant pleaded to the Writ of Aſſze, 
not That the Writ was returned coram zobis apud 
he Veſim', not ſaying ubicunque; ſed non allocat 
and The Court being here, it is well enough.; and the 
the! Reaſon is, becauſe it was for the Plaintiff? s Con- 
eri venience that it was ubicunque. 2. It was Sam- 
hen non XII. without an M. over; which per Cur, is 
na well enough in Numeral Letrers. 3. It was ge 
Wiz: bi Aud. which ſhould be ad conan as 
nce, i Keg. 198. . But per Cur, this may be intended 
and Auditur, and fo is well enough without ad. 4. It 
en was Si; fec, whereas it ſhould be Sci. fecerit; ſed 
an, 10 allocat, and a Reſpondeas _— awarded. 3 
B. 4 9 d N Norfolk. / 


Wo Ea. | Quare Impedit. BY 


i In a Ono Impadis;: The Defendant muſt be 

V5 ſummoned by the Sherifl. And this Summons 

may be made in Church, or to the Parſon ; the 

I Sheriff returns Nihil upon the Summons, and upon 
the Attachment, and upon the Diſtreſs, the Plain- 
tiff ſhall recover. Daft. 270. 

| If the Defendant comes not at the Diſtreſs re- 

oe WF turned againſt him, the Plaintiff ſhall have 2 

be Writ to the — en 1 85 1080 n 

Jif N 2 9 70 67h 


| 


ni 5 | | A Writ 


of 9 * CHI 8 8 
W e — 
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Procla- 
mation to the King's Writ to the Sheriff, for the Electing 


be made 


but the Jury did not Five their Verdiet till Two 
- Days ater. + 


Te Sheriff s Behaviour in the Writ and Inqu 0 ition, 


13 of Epworth; and 17 other Villages, and 


ty; and after they are choſen, the Names of the 


the ſaid Writ of Parliament. Star. T a. + 15, 
Dane, 


100 Che Office and — of + Shri e e. 


A Writ of Enquiry of Value in a Ouare In- 
8 was executed the firſt Day of the Return, 


Return of a Quid po Umar: 7 de Dating 
cap. 71. fol. * * 


and Return of Malefa&oribus i in Parcis, 
vide Cro. Car. 439. The King againſt the In. 


Statute V. 2. c. 46. Co. 18 Chart. Vide OR 7 
Sher. 545. Meſme Caſe.” 


The Sheriff s Office as to the Eliffion and Retin 
N "A Parliament-Me en, Ke, os 


At the next Connty-Court,' ſtor Deliveti of 


Parliament. Men, Proclamation” ſhall be made by 
the Sheriff in full County, of the Day and Place 
of Parliament, and all they who are | preſent 
ſhall attend, and in full County proceed 'to the 
Election of their Knights for the ſame Coun. 


Perſons choſen ſhall be written in an Indentyre 
under the Seals of the Electors, and tacked to 


Hoon any eh contrary to this Statute of 
8 H. G. c. 7. the Sheriff ſhall forſeit 1o0 J. to the 
King, and have one Year's Impriſonment; and 


ſhall” forfeit another 100 J. to the Perſon choſen | 


Knight of the Shire, and not duly returned. The 
Chuſers muſt have 40 f. 'pey Annum Freehold 
gong the faid County, ri 332. enn 


Hg. "OM. 1 


in nnn berween 8 and 11 of the © 
Cock in the Forenoon. EI] | 


+. ; | 
un Every Sheriff, after Receipt of the King's Writ Warrants 


Two for electing Knights of Parliament, ought forthwith to be 
fice, to every Mayor and Bailiff of Cities and Bo- 2 — 
roughs within the County; reciting in his ſaid War- liffs, Sc. 
rants the Writ of Parliament, commanding them 
" @f thereby to chuſe Citizens and Burgeſſes to come to 
the Parliament; (ſcil.) if it be a City, to chuſe 
Citizens for the ſame City by Citizens; and if 
it be a Borough, to chuſe Burgeſſes by Burgeſſes 
of (or Freemen of the ſame Borough.) And thoſe To be 
' + Mayors and Bailiffſs muſt make a lawful Returnlawfully 
of that Precept to the Sheriff by Indentures made returned 
tin, between them and their Sheriff of their Election, 
ind of their Names which are elected, 23 H. 6. 
iz. And the Sheriff muſt ſet his Hand and Seal 
"af of Office to one Part of the Indentures, and then 
deliver it to them to be kept; and to the other Part 


tures. 


15 the Mayor, or Citizens or Burgeſſes muſt ſet their 
hu Hands and Seals, and deliver it as their Deeds 
ſent Io the Sheriff, to be certified and returned by 


bim with the Writ of Summons to the Clerk 

of the Crown; and all this under Pain of 100 J. 

to the King, and Impriſonment for one Year ; and Penalty 
the Party grieved (or other Perſon in his Default) 

hall recover another 100 J. But they muſt com- 

mence their Action within three Months after , gion, 
the Commencement of the Parliament, and May- 


of Der and Bailiffs ſhall pay 40 J. Der 113. pl. 118. 
che alt. 33 1. Pant 
nd 


Note, Action on the Caſe lies againſt a Sheriff Caſt a- 


5 or returning other Knights for the County than wm 2 
och Nrere elected; and it is againſt the Statute of 7 H. 4. Sherift. 


or falſe Return, and 23 H. 6. cap. 15. gives Debt 
In the Caſe; and it is not in the Negative, _ 
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to make out his Warrants under the Seal of his Of. made out 


by Inden- 
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The Office and Duty of Sheriffs, 8c; 
ſo does not exclude from other Remedy. 2 Sider- 


fin 168. Nevile and Stroud. 


See the late Acts relating to the Election and Re- 
turn of Parliament- Men. CE 


Now the Names of the ſaid Knights ſhall be re: 


turned into the Chancery by Indenture ſealed be. 


tween the Sheriff and the Chuſers of the Knights 
in Manner following. 


The Form of | the Indenture | for the Knights of 
LETT; Parliament, | 4 


HT. C Indentura fafta in pleno Comitat Ware | 


tent” apud Burgum de Warr die, &c. Anno 


Regni Dominæ Annz, &c. inter A. B. Mil. Vid 
Comitat præditi ex una ogy & J. C. Mil. A. C. 


Armig F. P. F. K. c. & multas alias Perſonas 
Comitat prædict & Eleflores duorum Militum 


ad Parliamentum in Brevi buic Indenturæ conſut 


peci ficatꝰ ex altera Parte, qui ut major Pars totius 
Communitatis præditt tunc ibid' exiſtens jurat 
& examinat ſecundum vim formam & effectun 


di verſorum Statutorum inde edi! & proviſor 


Eligerunt E. P. MiP & J. C. Mil infra Coni- 
tat præditt commorantes gladiis cine Milite 
habiles & magis idoneos & Adiſcret' dantes & 
concedentes pradift duobus Mili: plenam & fuf: 
cien poteſtatem pro ſe & tot” Communitat Comita- 


tis pradifÞ ad faciend & conſentiend” iis qua ad 


Parliamentum in dito Brevi content de communi 
Concilio Regni diff Dominæ Regina nunc Magnæ 


Britanniæ contigerit ordinari, ſuper negotiis in diti0 


Brevi ſpec. In cujus rei teſtimonium uni parti hu- 
Jus Indenture penes dictam Dominam Reginam re- 
manen partes. prædict figila ſua appoſuerunt, al- 

- a PRE - pe ten 


Ch. 28. Of Foums ok Indentures 467 
teri vero parti ejuſdem Indenturæ præd Vic figilum 
ſuum appoſuit. Dat die anno & loco ſuprad, &c. 


Vide Dalton 336. New Rez. Brev. P. 3, 4. Ce. 


The | Form ef Indnmre for the Citizens and 
1,045,509, eee Bungee... 


HIS Indenture made, Cc. (reciting the Day 
and Year, and the Queen's Style at large; 
of rout ſupra) between, c. Mitneſſeth, That by 

Virtue of a Warrant to me directed from Sir O. R. 
Knight, Sheriff of the County of Warwick, for x 
WM the Seng an Chuſing of two Burgeſſes, Men 1 


A iO 


olf good Underſtanding, Wit, Knowledge and 
2M Diſcretion, for Cauſes concerning the publick 
C. Wealth of the Realm, to be at her Majeſty's High 
Court of Parliament, to be _ holden at Y/:ſtminſter 
the Day f e J E. L. Mayor 
fu? of the Borough or Town of Warwick, with the 
iu: WM whole Aſſent and Conſent of the reſt of the 
Burgeſſes there, have made Choice and Election 
% Bargelfes er ont fad Borough'of fi u k, to at. 
n tend at the Parliament, according to the Tenor of 
ue the ſaid Warrant to me directed in that Behalf. I 
& Fitneſs whereof, I have to theſe Preſents ſet our 
f. J Common Seal of our ſaid Borough, che Day and 
74. Tear firſt above-wricten. | © © 
Dali. 336. New Ret. Breu. in Latin and Eng- 
an (ib, 5,6. MEE IC ORE het niet, 1» 
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zes The Office and-Duty of Sheriffs, &; | 


Another Form for Burghers, &c. 


H Is Indenture, &c. between H. A. High- 
Sheriff of the County of B. of one Part, and 
R. T. and V. L. Conſtables of the Borough and 
Pariſh of Ailesbury in the ſaid County; and F. I. 
C. C. &c. Gentlemen, (and Forty-four others na- 
med) Burghers and Inhabitants of the ſaid Burrough 
of A. of the other Part: Mitneſſeth, That by Vir- 
tue of a Precept to the ſaid Conſtables directed and 
delivered by the ſaid Sheriff under the Seal of his 
Office in that Behalf, they the ſaid. Conſtables, 
Burghers and Inhabitants have of their full Con- 
ſent duely choſen Sir 52 A. Baronet, and S. M. 
Eſquire, two Burgeſſes, fir and diſcreet Men to ſerve 
for the ſaid Borrough in the Parliament, to be hol- 
den at his Majeſty's City of Weſtminſter the eighth 
Day of December now next enſuing according to 
the Tenor of the ſaid Precept, giving and by theſe 
Preſents granting to the ſaid Burgeſſes ſo choſen, 
full Power for themſelves, and the Commonalties of 
the ſaid Burrough, to do and conſent as in the ſaid 
Precept is 
Part of the Preſents remaining with the ſaid She- 
riff, they the ſaid Conſtables, Burghers and Inhabi- 
tants have thereunto ſet their Hands and Seals; and 
to the other Part remaining with the ſaid Conſta- 


the Day and Year firſt above - written. 


bles, the {aid Sheriff bath ſet the Seal of his Office, | 


28 Now. 1726. 
Examined by the Re- ER 435 
cords in the Petty- Concordat cum Rec 
Bagg Office per & examinat per 
C. Crump. Pr 


ſpeciſied. In Witneſs whereof to one 


The 
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The Sheriff's Return of the Writ for electing a 
Parliament-Man Knight of the Shire. 


s _ wvf@as 


Yau iftius Brevis mihi direct, Eligi feci 
Y duos Milites Gladiis cinctos magis idoneos & 
diſeret de Comitat meo prad* '(videP) W. F. & J. S. 
i quidem Milites plen & ſuſſicien poteſtar pro 
& Communitat Com prad. habeant ad faciend. 
& conſentiend iis que ad diem & locum infra con- 
tent de Communi Concilio Regni Regina Magna 
Britanniæ ordinari contigerit. Et præd' W. F. &. 
J. $ Manucapt ſunt per J. P. W. B. R. D. & R. N. 
ad eſſend ad Parliamentum Dominæ Reginæ apud 
m. ad diem infracont ad faciend prout iſtud 
Breve in ſe exigit & requirit. Feci etiam præcep- 
tum (to the Mayor or Bailiff) de G. quod de Bur- 
g0 de G. eligi fecerint duos Burgenſes de diſcret & 
magis ſufficien” quod fint ad Parliamentum dict“ 
Dom' Regin ad diem infra-content” ad facieud* & 
conſentiend ut pred” eſt qui quidem (Mayor, &.) 
fic mihi reſpond” quod Eligi Fee? de præditt Bur- 
go de G. duos Burgenſes diſcret* & magis ſuſſicien 
ad end ad Parliamentum preditP (viz) S. W. & 


R. W. * | | 
EN: | R. O. Armig Vic. 


Jide Dalton 229, 230. New Ret. Brev. 2, 3, 4, 5. 

See alſo Bohun's Parliamentary Debates, where 
many Forms of Returns for the ſeveral Counties, 
Cities, Burroughs and Towns Corporate, in England 
and Wales, are inſerted, Ds, 


„ „% „ VW wn 5 jw 1 
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The Office and Puty of 2 Kc. 


CHAP. N. 


de of Tongo of their Officer, Dan, 
of the Sheriff” s Court, How to lay the Cuſtom of 
the Sheriff Court. The Difference between the 
Mayor's Court and the Sheriff's Court. Sheriff's 
Court when kept. The Manner of entring Atti 
ons in the Compters. _ 


Cuſtoms of London, as 10 8 Courts, Hoe 
1p and Prifous, &c. 


Vide 9 Rep. 62, 63, 67. Tit. Arreſt, & vide Calth, 
2 As ah Londini, — 9 . 


Two per- OTH the Sheriffs of London are in Law but 
ſons and one Sheriff, and the one is not of London, 
one She- and the other of Middleſex, as is vulgarly ſuppo- 
riff. ſed. Hob. p. 70. Lamb and Miſeman. 
The Re- And the Sheriff of London is known in Law to 
turn of be two Perſons ; ; therefore if one Sheriff of Lon- 
xe) not don make his Return without his Fellow, this can- 
899d 8Þ not be holpen by Jeofail, it being as no Return at 
| all, or a Return without the Sheriffs Name ſub- 
ſcribed: And London had no Sheriffs in the x3th 
| of Ed. 1. 1 Leon. 284. 

Mayor In London, the Mayor and Gan have 
and Com- the Office of Sheriff of London and Middleſex, 
monalty. and Two Sheriffs are yearly. choſen. 3 Rep- Weſt 
have Ry by 8 Caſe. 

Gee Opon a Caries ad ani fate to the Sheriff 
London of Middleſex, to take J. S. if the Sheriff take him 
— A and put him in Newgate, which is the Common 
veral Priſon for London and Middleſex, and after ano- 
Counties, ther Wiit of Havcrtiog | comes to the Sheriff of 


| London, 


Ch. 20. Df the Cuſtoms of London 471 
London, although the Sheriffs of London are alſo 
Sheriffs of Middleſex; and Newgate (where the 
Priſon is) is the Priſon for both Counties; yet the vet New: 
Priſoner ſhall not be ſaid to be in Execution upon gate is a 
this new Writ in London, nor may the Sheriff of Priſon for 
London ſerve it upon him, becauſe he is in another both ow 
County. 25 5 po boy + 
For when the Commitment is to Newgate by Commit 


Force of a Writ to the Sheriff of Middleſex, he ment by 


may not be ſaid in any Reſpe& to be in the Coun- Sheriff of 


ty of London: for the Counties continue ſeveral, Middleſex, 

ſe and the Perſon ſeveral, in reſpect of the ſevera} 5 not 2 
Commitments, For there are two ſeveral Sides, and —_— 
4 Partition between them. 1 Roll. Ab. 894. Coas's London. 


By the Cuſtom of London, the Writ of Executi- Executi- 
Ie on is directed to the Sheriffs of London, and not on. 
ty to the Coroner, who is the Mayor. 2 Roll. Abr. 
* n n © 553 
The Return of the Outlawry out of London in Outlaw- 
0 C. B. is generally made without ſaying, Per judi- ry. 
r cium Coronatorum. © PLIES OV | 


t 6 G 125 Sheriffs Court. 


1 The Cuſtom is, when a Man is impleaded before court of 
the Sheriffs, the Mayor upon Suggeſtion of the Conſei- 

* I Defendant may ſend for the Parties, and for the ence be- 

Record, and examine the Parties upon their Pleas; xf. ing 

and if it be found upon his Examination that the * * 

Party-Plaintiff is ſatisfied, that he may award that 

the Plaintiff ſhall be barred. And this is called, 

The Court of Conſcience. 4 Iuſt. c. 50. 8. Rep. City 

of London's CaſG. . 


The Plaintiff in Aſſault and Battery in his Re- Hoes 
plication faith, * The City of London is an ancient 8 
5 H h4 City, of the 


| Sheriff. 
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City, and have Pleas, and that there was a Plaine 
© in ſuch a Court before F. M. by Virtue of which 
© Proceſs the Plaintiff was taken. He ſhould have 
alledged a Cuſtom to hold a; Court before the She. 
riffs, and that F. M. was then Sheriff: It is ſaid, 
Two Coram F. M. uno Vicecom', it is well enough, there 
Courts. being two Courts, tho but one Sheriff. 1 Keb. 564. 
| Osborn and Parker, „ Ne 48 1 


As to the Difference between the Sheriffs Court, aud 
Mayor's Court, Vide Privilegia Londini, 310, 


Diffe- A Clerk of the Mayor's Court ſaid, that the 
rence of Figures 264 (in their Entries) ſignifie the 26th 
the En- Day of the 4th Month, 26 the Day, and 4 the 
2 Month, accounting November (in which the Mayor 

or's Court is choſen) the Firſt, and ſo the Fourth Month is 
%% | ; 
Sheriffs But in the Sheriffs Court they count their Months 
Coprt- beginning in October. 


And accordingly it was ordered, that Aſbfeld the 


z 0cth Day of February, i. e. the 4th Month, commen- 
ced a Plaint, &c. 2 Rep. Rep. 380. Aſbfield's Cale, 


Writ of If an erroneous Judgment be given in any of 


Error the Sheriffs Courts of the City of London, the 


to be Writ of Error to reverſe this Judgment muſt be 
brought brought in the Court of the Huſtings before tho 


in the 


Hofings | Lord Mayor, for that is the Superior Court Prat, 


Reg. 283. 4 Juſt. 247, 8 
Direction of Writs. 


| Quodlibet Breve quod tangit liberum Tenementum 
dirigitur Majori & Vicecomitibus, & alia Brevia 
tantum Vicęcomitilus. FC 
- 


The 


472 The Office and Duty o Sheriffs, &, 


R 


G Ok Sheriffs Obie: 2 A 


The Two Sheriffs of London do each of them Sheriffs 
a Court of Record, where they hold Plea Courts, 
of all Perſonal Actions, and the two Priſons (call- Forms 
ed the Counters) belong to them. P 
And they have two Court Days in every Week Tuo 
piece: For the Moodſtreet- Counter, on Wedneſdays Downes 
and Fridays; for the en On 1 Thurſ- pie 8 
d Saturdays. Ane 1:-ar 
days an 7. 


In a Plaint of Debt levied before any of the Ugo na 
Sheriffs, the Cuſtom is that the ſaid Sheriffs Ore Plaintbe- 
12nus, ſend to the Serjeants of the Counter, either n 
to ſummon or attach the Defendant without War- Sheri, 
rant; and upon Nh returned within the City, 
that then the Serjeants, and every of them, by 
the Commandment of the Sheriff, have uſed to 
attach and arreſt the Defendant, to bave his Body 
at the next Court before the EF at the Guild- 
hall, &c. 

In this Manner they certifie thilr Records: But Modern 
the uſual Practice is, to enter an Action in the Of- Practice. 
fice ſor that Purpoſe at one of the Counters; which 
Action muſt be entred with Care: For it is the 
Original in that Court by which you muſt declare, 
and from whence there muſt be no Variance. 

And when an Action is entred, then any one of Of en- 
the Serjeauts may arreſt the Defendant, and bring it tring 
him into Cuſtody until he find Bail to anſwer the: 8 
Condemnation; which Bail is to be taken by one ak — 
of the Clerk-Sitters. Bail. 

The Defendant may be 1 by the Cuſtom Arreſting 
of London, after Entry of the Plaint in the Por- by Serje- 
ter's Book, before the Entry of it in Court before ants. 
the Sheriff: And after Plaint entred, the Serjeant | 
may arreſt without Precept. | 

The Serjeant need not ſhew his Mace, becauſe Serjeant 


1 ſhewing 
e is ſworn and known, altho' not to the and his Mare 


474 


— 


Eſcape. 


charge 
one ar- 
reſted, 
who is 
coming 
and re- 
turning 
to the 
Court. 


a General Arreſt by a Serjeant by ſhe wing the Mace, 


| have uſed to enlarge Priſoners that were arreſted, 


_ Cauſes there depending; and ſets forth a Plaint in 
Whether 


| U . 1 
—_— he was coming to Court to defend that Action, hg 


ſter-Hall, againſt whom there is a Judgment of the 


The Office and Duty of Sheriffs, &e; 
and a known Bailiff need not ſhew his Warrant 
although demanded. 5 

But in 6 Rep. 5 2. Counteſs of Rutland's Cafe, 


and touching his Body with it, and ſaying, Sir, 
arreſt you, is inſufficient; for he ought to ſhew at 
whole Suit, out of what Court, for what, and of 
what Return, ec. that the Party may know, C. 
id eſt, if be demanded it. Vide antea. a 
In Eſcape the Defendant pleads the Cuſtom of 
London, that the Mayor and Sheriffs of London 


in coming and returning from their Courts, having 


London againſt the Defendant, and that he was ar- 


- 


reſted, and appeared, and pleaded to Ifſue; and as 


was arrelted,. as is ſuppoſed in the Declaration, 
And per Cur”, the Court cannot diſcharge one at- 
reſted, except he be arreſted in the Face of the 
Court. 1 Brownl. 15. Wilſon and the Sheriffs of 
London. Et vide Raym. Rep. 101. That if a Man 
in Miſtminſter-Hall be arreſted in the Face of the 
Court, the Court may diſcharge him, but not other- 
wiſe. But the Court will, on the Plaintift's Motion, 
order a Tipſtaff againſt one walking in Weſt min- 


Court. 5 
See further of the Sheriffs Courts in London. Da 
Privilegia Londini, 310, 311. 1 - 
ver 
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The Sheriffs Duty as to the Aſſizes; and as to 

: j ? Seſſzons of the Peace, 

C BY 

. HE Form of the Warrant made by the She- Wan 


riff, or Under-Sheriff, for ſummoning the for gn. 
of N Achzes, vide Dalton 296. A Schedule may be filed moning 
on to the Backſide of the Warrant; wherein he ſhall the Aſſi- 
ed, Wt down the Names of the Grand Jury and Petty es. 

ng WM ſury of Life and Death; to whom he muſt give 
Wining by his Bailiff, 19 

a- The High Sheriffs themſelves are to attend the o at- 
Judges at the Aſſizes: And alſo Stewards, Bailiffs, tend the 
he and other Miniſters of any Liberties or Franchiſes, Judges, 
n, c. ſhall be attendant to the Juſtices of Aſſize ande 
u- Caol-Delivery of the ſame Counties, wherein ſuch 

he Liberties and Franchiſes ſhall be. And ſhall be fined 

of by the Judges in Caſe of Failure. Dalt. 3 69. 


an WW Every Sheriff (and all other Perſons) which have, ___.. 
ne the Cuſtody of the Gaols (or Priſoners for Felony 1 the Pri- 
e- Wought to certify the Names of every of their Pri- ſoners 


ſoners, which are in their Cuſtody for Felony, to Names. 
the Juſtices of the next Gaol-Delivery, upon Pain 

of 5 for every Default. Ibid: 
| For the Return of the Summons of Aſſizes. Vide Return 
Dalt. 195. New Ret. Brev. 397. e of Sum- 

The Return of the Precept for the Gaol-Deli- mons. if | 
very. Dalt. 196. New Ret, Brev. s 1 


As to his Office about the Seſſions of the Peace. 


For the Precept of the Sheriff for ſummoning, | 
the Seſſions of the Peace, vide Lambert 367. Im- ee 
preſſ, 1599. That it ought to bear Date under the ing the 

| | ; 92 Names Seſſions. 


| 
| 
| 
| 
| 


476 The Office and Duty of Sheriffs, &. 
Names of two Juſtices of the Peace at leaſt, aud 
not of the Cuſtos Rorulorum alone, It muſt be tg 
urors. ſummon 24 Jurors, and to command all Conſtable, WW J. 
— of Bailiffs or Coroners, to give their Attendance upon Nee 


bles, &c. the Juſtices; and the Form of the Return of the 
Summons, vide Dalt. 197, 198. New Ret. Brie 


402, 493. the | 
Riots. In ſome Caſes the Sheriff is to join with the ju Book 
ſtices of the Peace, as in Caſe of Riots, &c. 13H 
. Co 7. OE | | 


Forcible - He is to attend and aſſiſt the Juſtices of the 
Entries, Peace, to arreſt ſuch as ſhall make any forcible En. 
&c tries or Detainer. 15 R. 2. c. 1. e 
Grand He is to ſummon 24 to be of the Grand In. 
Inqueſt. queſt, OT 

As toſe- As to other Sorts of Precepts, which the Sheriff 
veral o- js to execute in reſpe& of Commiſſioners of Sew. 
E. Commiſſioners of Bankrupts, and ſeveral other 
cepts, and Acts of Parliament, vide Dalton of Sheriffs; aud 
Abs of ſee the Acts themſelves. The Duties of his Office 
| Parlia- being fo various, and eſpecially in many late As; 
ment. it is beſt therefore to refer to the Acts themſelves 

Which no Gentlemen ought to be without. 


For Variety of Returns of all Sorts, vide Dalton 
of Sheriffs, and the new Retorna Breviun, 
about to be re-publiſhed, 


In the laſt of which Books are contained ſeve- 
ral ſpecial Modern Reports; as 


. Of Extents, Page 52, 53, &c. . 
BF. Inquiſition, Super breve de diem clauſit extre- 
F 
J. Fieri facias, 85. 
. Levari facias, 88, 89, Cc. 


J. Scire 


© Scire facias, 97, 98, Cc. FO 108, &c. 
C,. fe Venire facias, 112. 5 
Vendition exponas, 113, 1 14, I 15, Cc. 


by the 
ial Return of an Habeas Corpus 

blez — Neugate, 280, 2817, 202 2 Cc. 

pon i" 

the 


for 
w added many other Recurns; 

þ wb wks from the Report-Books, and 
of of Entries, both Ancient 2 Modern. 
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478 The Offfce and Duty of Sheriffs, & 


Of Sheriffs and Officers Fees. Remedy and Securiy 
; for Fees. Extortion puniſhable, What Aſſum; 
fit good, as to paying Fees, or not. A] 


6 Of Sheriffs and Officers Fees. See 1 Salk. 3. 
to 332. and the Statutes made 3 Geo. 


T Common Law a Sheriff might not take 
any Fees, but it was Extortion: But noy 


he may take the Fees allowed by ſeveral Statute, Co 
Cro. Eliz.. 654. Stanton and Sullyard, and the Se. 
tutes, 29 Eliz. c. 4. and 3 Geo. c. 15 & 16, mn 


stat. 9 The Statute 29 Eliz. c. 4. ſays, no Sheriff, Ui 
El. c. 4. der-Sheriff, Bailiff of a Liberty, or any of their 
of 12d Deputies, ſhall either directly or indirectly take nur 
n for ſerving an Extent or Execution, than after th 
Extent: Rate of 12 d. in the Pound for every Pound unde 
ents . Fe 
or Exe. IOO l. and 6d. for every Pound above 1001. on 
cutions. Pain to forfeit treble Damages to the Party grieve; 
and beſides, qol. between the Queen and the Proſ 
cutor. This Act not to extend to Fees of Execy- 
tions within Cities or Corporations. _ 
Yet the Sherift by the Equity of 23 H. 6. c. 10 
ſhall take 4 d. for every Warrant. Winch. 21. 
12d. for Upon the Words of this Statute it was a Que 
every ſtion much argued in Latch. 17. 51. Welden and 
2 of Ve ſey, Jones 307. Liſter and Bromly. Cro. Elis 
par , _ 4335- Gurney's Caſe. Cro. Car. 286, Liſter's Cal 
6 4. for e- Winch. p. 21, 50. Empſon's Caſe, where the Sta. 
very tute gives 124. in the Pound for the firſt 100/, 
Pound a- and if it exceeds that, then but 6 d. whether thi; 
bove the ſhall be taken, but only 6d. in the Pound for al 
100% if that exceeds 100 JI. or whether he ſhall have 
12 d. for the firſt 100/. and 64, for the ren 
. 9 5 WP 


Warrant. 
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Ch. 31: Ok Sheriffs and Officers Fees, 475 

And it Was adjudged, that he ſhall have 124, for 
every Pound of the firſt Hundred, and 64. for 
every other Pound above the Hundred: And fo is 
the conſtant Practice. Though Hobart (in Minch. 
50. Empſon's Caſe) was ſtrong againſt it, and 
that the Sheriff ſhall have but 6 d. in the Pound. 


| 
As to the Proviſo, That it ſhall not extend to Not to 
Executions within Cities or Corporations, it was extend to 
held, that it was only to be intended for the exe- Come 
cuting Judgments given in the Courts of the ſaid ao 
Corporation, and not to the Sheriffs of Cities or ons from 
Corporations for executing Judgments out of Su- their own 
perior Courts. Jeſſon, Sheriff of Coventry's Caſe, Courts. 


cited in Liſter and Bromley, Cro. Car. 287, 


5 | 
Vide Latch. 17, 52. Poph. 173. Velden and Veſey, 
| the Cale argued. . 


In an Action upon this Statute of 29 Eliz. a- 

gainſt the Sheriff for exceſſive Fees, it was moved 

in Arreſt of Judgment, becauſe it ſaid ad Parlia= 
nent tent per prorogac', 15 Feb. 29 Elix. and the Stat. 19 
Rolls appeared (by Copy ſworn) 29 Octo. 28 El. El. when 
the Parliament began, and an Adjournment to 17 began. 
Nov. 6. and no Prorogation at all. | 

So 35 Eliz. 1. Sect. 11. it on 29 Eliz. 6. 


Vie 1 Anderſ. 294. Raſt. Abr. Elenchus Parliam. 
Keb. 3. 742. Sprig and Eve. 


Quære, When one Sheriff ſhall make the Ex- Extentby 
Sent, and the other Sheriff the Liberate, who ſhall ue _ 
have the Fees given by the Wares. an} I 
Note, The Fees ſhall be paid by him that ſets, hom 
him at Work, and not by the Priſoner; of whom t be paid. 
the Bailiff on Arreſt having taken 7 s. for Attor- 
2 1 ney's 


| 
| 
| 
| 


480 Che Office and Duty ok Sheriffs, &c; 
| ney's Fees," was convicted of Extortion. 1 x 
623. Le Roy verſus Wade: = 


Poundage Poundage was allowed the Sheriff out of 100 
„ — 4 (Fine impoſed: after Convittion on Indictment : ti 

Battery in B. R.) levied upon 4 Fieri fac, and ti 

was allowed out of the Money, in the Hands of 
the Clerk of the Crown, payed by the Sheriff. Z 
though there was no Precedent in B. R. for ir. Ml th 
But the Barons always make ſuch Allowance in the 
Exchequer, after the Monies paid in there by the Ml ed 
Clerk of the Crown. Sir Thomas Jones 185, 1; Wii 


Roy verſus Wade. in 

0 ä 8 bu 

= Of Sheriffs Security and Remedy for Fees, and wha C 

Fees they may take, or not; and what ſhall be Ex. Ii 

tortion in them or not, and how puniſhable, his 
= Security. pat Security the Sheriff may take for his Fees, 

| 5 or not. | La 

i: | Ca 


Bond for The Warden of the Fleet, and the Warden of vi 
Diet. the Palace of Mieſtminſter, may take Bond for Pa 
Diet and due Fees of the Office. Hetley 176. Har. i for 
ris and Lea | _ 
—_—_ 4 
riff ſhall The Sheriff may take a ſingle Bill for his Fees, MW #1 
take ſin- and that is the ordinary Courſe, but not with a 


r 
— 
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— — Penalty. To this Purpoſe there is a notable Cale, 
' Fees, but Empſon and Bathurſt, Winch. 22. tut 
notwitha SW | the 


Penalty. The Condition of a Bond to the Sheriff is to no 
Upon a pay 20/. that is, for Money which is given to no 
Bond for him for his Fees, which are due by the Sta- tid 
2 8 tute of 29 Eliz, Defendant pleads the Statute of ¶ tio 
be er. 23 H. 6. c. 10. the Caſe was; a Statute of 200 / (v 
tended, was acknowledged to the Defendant by J. S. eee 
and this was extended by the Plaintiff being Un- . 
der-Sheriff, and it was agreed between C. E. _ 
N ther 


i| 
\| 
{| 
| 


ther to the Plaintiff, and the Under-Sheriff, before 

the Liberate executed, that the Defendant ſhould 

enter into the ſaid Bond to the Ufe of the Plain- ED 
if. Three Points Were reſolved per Curiam. | ME 


1. This Bond 1 0 withif _ Statute of 23 Not with: 
H. 6. for the Party was not within the Ward of in 7 
the Sheriff. And ſo was Beaufage's Caſe.” 23 H 

2. The Sheriff mny not take his Salary appoint- 
ed by the Statute till a compleat Execution, i. e. 
till the Liberate, for the Words of the Statute are 
in the Negative, and doth not eſtabliſh the Fees, 
but only tolerates them. And by Hobart, if the Where 
Coniſee ſue: an Extent, and then refuſe to ſue the Action 
Liberate, to the Intent to defraud the Sheriff of _ ws 
his Fees; the Sheriff ſhall have his Remedy by” «v5 
Action on the Caſe. | 

3. This Obligation is void by the Common But this 
Law, and Extortion, as Dive and Manningham' s Bond, 
Caſe is. Plowd. 65. The Sheriff may take a Bond 12 for 


with-a great Penalty for the Appearance of the — 5 
Party, but not for his Fees, by the 23 of H. 6. | 
for that Statute as to Fees is = repealed by 29 


Eliz, : 
What Remedy the Sherif ſhall have for his Fees, 
Action of Debt lies for a pie upon the Sta- Debt for 


tute of 29 Eliz. c. 4. for Exeeution-Fees, altho' Executi- 


the Statute doth not ſay he ſhall have the Fees, on-Fees: | 
nor any Action for than: but only ſaith, he ſhall 

not take for any Execution made, any Conſidera- 

tion or Recompenee, beſides What is therein men- 
tioned, which it ſhall be lawful for him to take; 

(viz.) 12 d. for 20 s. where the Sum doth not ex- 

ceed 10d J. and 6 d. above 100 J. 1 Roll. Abr. 598: 

Proby and ns verſus Mitchel, I "Rok. Rep. 404. 


11 The 
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| Caſe for The Sheriff ſhall have Action on the Caſe, bu 
| Fees __ not Debt, upon Aſſumpfit, to pay his Fees due bl * 
| Debrfor the Law of the Realm, for to execute an Eren 
| not pro- tion. Moor 699. But be ſball have Debt for hö 
' hibited. Fees not prohibited by the Statute of 29 EM; 
| 5 Moor 853. Staunton and Proby. Moor 667. Sujj. 1 
ard and Stamp. „„ 

Where and in what Aftions the Sheriff ſhall 0 

not take Fees. OTIS. 8 

Not to The giving Money to a Sheriff to arreſt a Man : 

arreſt. is againſt the Law. 1 Roll. Rep. 313. | a 
Where A Sheriff cannot take Money for Fees upon, 

not upon Delivery of Warrants to his own Bailiff, but mu] 

his delt- ſtay till the Money is levied; aliter if it be o * 


War. Special Bailiff. Moor p. 468. n. 669, Sullyard ani 
rants. Stamp. 3 >) | 
Not upon No Fee is due to the Sheriff for executing : ſ 
Cap.Utlag. Cap. Utlagat* either for Warrant to execute it, oi I 
for the Return of it. Sheriff took 200 J. to excl _ 
Hab' fac cute Hab' fac Poſſeſſionem. Hetly p. 52. Milde i 
Poſſeſſion. Caſe. Litt. Rep. 65. Meſme Caſe. 
oppreſ- Per Cur”, It is great Oppreſſion to the Subjety 
ſion, Sc. that the Sheriffs (to whom the Statute had given 
ſeo much in the Pound, in Caſe of Execution iſ * 
gainſt a Perſonal Eſtate) ſhould take ſuch Fees in I 
Caſe of a Real Eſtate; and it was ſaid, it was not : 
d 
a 


to be found that they have any legal Fee up 
this Execution; but the uſual Fee which they 
| ought to take, is 2.5. 4 d. 2 Siderfin 155. 


Extorti- pat fhall be ſaid Extortion in Sheriffs and * 
on. Caolers, &c. and how puniſhable. n 
As to the Sheriffs taking Bonds extorfive, vid / 
ſupra in Tit. Stat. 23 H. 6. c 10. 


J 


any Money, or other Reward, for the Omitting ofting Ar- 


dict. But h of this. 1 Ap: 557. The King 
may aſſeſs them; but they 0 125 firſt to enquire 


dictments: They awarded to the One treble Da- 


1 


ch. 31. Of Extoztion in Sheriffs, dc. 433 


By VM. 1. cap. 26. no Sheriff, or any Miniſter of What 
the King, ſhall take any Reward. for doing his Of- Fees are 
fice, but only that which the King allows, upon 25 ge 
Pain that he ſhall render double to the Party, &c. Weds wht 
but later Statutes have permitted them to take it in 

ſome Caſes. But yet, ſuch reaſonable Fees as have 

been allowed by Courts of Juſtice of old and infe- 

rior Miniſters and Attendants on Courts, if they be 
demanded, it is no Extortion. Co. 1 Juſt. 368. 

Shirley and Packer. 10 Rep. 101. 

If any Bailiff, or other Sheriff s Officer, ſhall For ſpa- 
take any Thing of any Perſon, to ſpare them for ring Per- 
appearing at the Aſſizes, Seflions of the Peace, or n 
the like, it is Extortion. appear. 
If the Sheriff, or any of his Officers ſhall take For omit- 


any Arreſt or Attachment ro be made; it is Extor- — 


tion, and the Sheriff or Officer ſo offending, ſhall 
forfeit for every ſuch Offence 100 to the king and 
Informer. 32 H. 6. c. 10. 

As to the Puniſhment of Sheriffs = Extortion, Puniſh. 
it is either by Indifment, eee Impriſon- ment for 
ment or Commitment. Extorti- 

As to Indiclments, what is good or not. . 

Indictment of Extortion againſt a Bailiff of an Indi- 
Hundred, Ouod colore Officii he took extorfive ment. 
Money, 8 ſhews not for what Matter or Cauſe. 

Per Curiam, It is well enough, the Officer being 
Bailiff of an Hundred, eſpecially being after a Ver- 


and Cover. 
By 23 H. 6. c. 20. on Exorton treble Damages Treble 


are given to the Party, and the Juſtices of Peace Damages. 


of the Damages by a Jury. herefore in Bump- 
ſtead's Caſe, Cro. Car. 488. Indictment was againſt 
the Sheriff for extortious Fees, on Two ſeveral In- : 


11 mages; 


| 


— — —ä 
— qt —ns pane EI 


434 The Office and Duty ok Sheriffs, &c; 
mages; that is, where he took of one 20 6. extor- 
five, they awarded to the Party 3 J. and 4 J. to the 

King. And on the other, where it was found he 

Quadru- took 8s. 8d. extorfive, they awarded he ſhould 
ple. pay to the Party 26 s. 8 d. So a quadruple Value, 
Error. and 20 Fine to the King. And it was adjudged Er- 
ror, Cauſa qua ſupra, | s 
Contra for- The Indictment muſt be Contra formam Statuti, 
mam Stat. if they will proceed upon the Statute of 23 H. 6. 
23 H. 6. id. ibid. The Court were doubtful, if this Statute 
| extends to Extortion, unleſs taken upon Arreſt, 
And Judgment was reverſed. „ 
Indit- The Sheriffs Bailiffs were indicted at the Quarter- 
ment at Seſſions for Extortion. Jones 379. The King againſt 
——S. 
demon. An Informer on Conviction of a Priſoner for 
Informa- Extortion, or other penal Law, may have the 3, 
tion, In- Part of the Fine, according to the King's Privy 
. Seal for that Purpoſe. And he had ſo of 10 J. ſet 
; L on a Bailiff for 3 J. taken for Execution done to 
his Perſon. 1 Keb. 357. p. 487. 
The Pri- Information was brought againſt the Keeper of 
ſon miſta- the Gaol, or Priſon of the Caſtle of Maidſto xe, for 
ken. Extortion on the Statute of 23 H. 8. And it was 
found by Special Verdict, that there is not any Ca- 
ſtle in Maidſtone but a Gaol, and the Defender 
—— was Gaoler there. Per Cur, Judgment pro Que- 
rente. 2 Roll. Abr. 211. Goodwin and May. 
Sheriff In 2 Brounl. 283. The Sheriff was commit- 
commit- ted to the Fleet for taking illegal Fees. 2 Brownl, 
ted. E 23. N „ e 
Serjeant - A Serjeant of London was committed in Execu- 
3 tion for a Fine in extorting Fees on an Arreft, 
_ 91, and a third Part was allotted to the Proſecutor, 
al ods His Wife petitioned the Court to mitigate the 
No Miri- Fine, but they could not. 3 Keb. 328. The King 
gation of and Welſon. ke + bo. 
Fine. N | | : | | The 


7 
d 


ch. 31. Sheriffs Conſideration foz Fees. 483 


The Sheriff of Suffolk was impriſoned for ta- 
king a Guinea, there being only 25. due to him, 
and he returned two Guineas to the Plaintiff, be- 
ing double of what he had taken, on the 3 Ed. 1. 
cap. 26. and ſo he was diſcharged, 3 Keb. 714. 
Butler's Caſe. CE nth is 


Alſumpſit and Confideration about paying Fees, ſhall 
e good, or not. 


If a Sheriff, &c. aſſume*for Money given to ſerve 45 ours 
certain Proceſs, this is not a good Conſideration, as 7 2 
being againſt Law : For it is Extortion in the She- ving of 
tiff to take it, and unlawful for the other to give Proceſs. 
it. H. 10 Jac. Boothby and Alport. 1 Rol. Ab. 16. 

Hirley and Parker. Ergo Cro. Elix. 654. is not By a 
Law. Stamp and Sullyard, Executor ſues Executi- Stranger 
on by Elegit, and B. an Eſtrangef as a Friend to if he 


| the Executor, in Conſideration that the Sheriff vouldex- 


will execute the ſaid Elegit n ind of 6 * 
a 


paid him by the Sheri umes to pay 60/. to 

him; whereupon the Sheriff executes the. Wrir. 

This Conſideration is againſt Law, for the Sheriff 

ought to do his Duty without Reward ; and this 

601. is not any Diſcharge of Sheriffs Fees due by 

the Statute, being given by a Stranger, and not ex- 

preſs for them. 1 Roll. Abr. 16. Bird and Cage, And no 
and though it was alledged, That this Sum promi- diſcharge 
ſed him is no more than what the Starute of 29 of the 
Elix. allows him to take for his Fees; yet that Shorts 
helps not the Caſe, for that Statute only excuſeth 

hin for his Taking Fees, whereas the Common 

Law did not permit him to take any Thing for the 
Executing Writs. And the giving of 64. is no 
ſufficient Conſideration being joined with the other 

that is unlawful. Cro. Fac. 103. Meſme Cafe. 


Ii 3 | A. is 


386 The Office and Duty of Sheriffs, &c. 
. A. is outlaw'd at the Suit of B. for Debt, and 
Action B. aſſumes in Conſideration that C. an Eſtranger 
| tharc: an will arreſt 4. upon a Cap” Urlagar*, that be wil 
eſtranger pay him 4o s. This is no good Conſideration, altho 
will arreſt he ſhews in his Declaration that he was after made 
a Man. a Special Bailiff to the Sheriff, to arreſt him by a 
Warrant directed to him. This is Extortion, and 
the Sheriff by ſuch Means may extort great Sums 
for doing bis Office: And the Bailiff is the Officer 
of the Sheriff and his Servant. 1 Rol. Abr. il, 
Promiſe Faldoe and Salter. Jones 65. Meſme Caſe. Latch 
to astran 1  Meſme Caſe. But if a Promiſe be made to a 
—_— meer Stranger to go to the Sheriff, and procure him 
the She- to arreſt S. J. this is a good Confideration ; ſo if 
riff to one pray me to go with the Sheriff to affiſt him in 
7. K. 66 making Execution, and promiſeth me, Cc. it is 
. „ vis 3 
* bs See now the ſeveral Statutes touching Sheriff 
| Fees. 3 Geo. cap. 15 & 16. In my Treatiſe of 
Replevins, pag. 73, 120, & 


0 


/ 


0. * Of Bonds, Covenants, 8: 
CHAP. XII 


Bonds or Countants betmers. the H, g- Serif and 
Under-Sheriff, or other Officers. What ſhall be 
good in Law, or not : And when d to be for- 


feited, or not. 


Bonds, Covenants, ae. 


F the Under-Sheriff 3 with his High- Diffe- 
Sherift, to ſave him harmleſs from all Fines and rence be- 
Amerciaments for any Eſcape; and covenants alſo, *veen a 
That he will not execute any Writ of Execution r cg 
above the Sum of 20 J. without Warrant from the Bond. 
High-Sheriff : This laſt Covenant is againit Law, Between 
and void; yet the other is good, (but a Bond in High- 
ſuch Caſe is void in all). For by the Statute of _— 
27 Eliz. cap. 12. the Under-Sheriff takes Oath to 3 brig | 
execute all Proceſs. Hob. 15. 18 and Sins. riff, 
2 Roll. Abr. 30. Meſme Caſe. 


Vide ſupra Tit. Under-Sheriff. | | 


The Keeper of Ludgate gives Bond to the She- To fave 
rifts of London, That he ſhould ſafely keep the 5. bh G 
Priſoners committed to his Charge, and ſhould ſave erom E- 
the Sheriff harmleſs from all Eſcapes. The Bond ſcapes. 
is good, ( Quære as to the laſt Part.) Cro. Et. 466. 

Hector and Gennet. 

But it is not forfeited by Eſcape of one taken Eſcape on 
by a Capias Utlagat in Debt; becauſe the Capias Ca} Uilag 
Utlagatum was awarded the 25th of Eliz. and was Dr W 
returnable the 35th of Eliz. and ſo meerly void. auſe re- 
For every Capias ought to be returnable the enſu- turned 10 
ing Term; becauſe of the Miſchief that otherwiſe Years af- 
might befal the Priſoner to be kept always in Pri- ter it was 


ſon, and he might well let him at large. 21 H. 7. wn 


16. 8 Ed. 4 * 175. 
i 114 Though 


l 
| 
| 
[ 
| 
| 
| 
| 
| 
| 


venant 


fendant 
ſhould 


On De- 
murrer, 
Judg- 

ment an 


dant. 


not let at 
large any 800 


in Debt, 


Fora Bai- 
liff of an was 


turn of a 


his Writs. 


483 The Office and Duty of Sheriffs, 8, 
No law- Though peradventure 
ful Impri- 
ſonment. 


this Arreſt, by Force of 


this Proceſs, is excuſable in Falſe Impriſonment 
by the Sheriff, yet clearly it is no lawful Impriſon- 


ment; and as to the Prejudice or Benefit of a Stran. 
ger, he ſhall never be ſaid to be a Priſoner. 14 H. 


8. 16. 11 H. 4. 36. 


Upon Co- Debt on Bond to perſorm Covenants ; which 


was, That the Defendant ſhould not let at large 


that De · any Priſoner arreſted, without the Sheriff*s War. 


rant. The Plaintiff ſhews, The Defendant had 


_ Caſe. 


the fame, which Warrant 


On Demurrer, Judgment was againſt the Plain- 
tiff; becauſe he did not ſhew that the Iſſues were 
a to be levied in the Hundred of B. For though 
Defen- the Words are general, to make Return of all War- 
rants directed to him, yet it was to be underſtood 
of ſuch only as were to be executed in his 
own Hundred, of which he was Bailiff. Allen 


pag. 10. Slaughter and D 
Meſme Caf?, cited there. 


let ſuch a Priſoner at large at Weſtminſter, &c. it is 
d without ſhewing the Time and Place of the 
Priſoner Arreſt. For the Eſcape is the material Part of the 
arreſted Covenant, and the Manner of the Arreſt is not in 
Queſtion, and whether he were legally taken or 
impriſoned, was not material, when he was ſuffer- 
ed to go at large. Siderfip pag. 30. Jenkins 


The Condition of the Bond was: Whereas 5. 
Sheriff of Surrey, and made T. Bailiff of the 
Hundred Hundred of B. Now if he ſhould execute his Of. 
to make fice, &c. and make true return of all Writs direct- 
true Re- eq to him, then, &c. Defendant pleads on Oyer 
particularly, Performance to all. Plaintift replies, 
Proceſs was directed to him to levy Iſſues on 
J. $. and that he made his Warrant to 7. to execute 


he did not return. 


Debt 


I 


pleaded. Plaintiff replies, 
Charges in carrying the Priſoner from Chelmsford to 


London, not ſhewing it was done by Virtue of Ha- Sher 


leas Corpus. Defendant rejoins, This was by pri- 
vate Agreement. Plaintift demurs, becauſe it was 


not concluded to the Country. Per Cur, There 
muſt be a Compulſion ſnewed by Habeas Corpus to 


the Sheriff of E.ſex, without which he cannot de- 


liver him over to another Sheriff; and then there is 


an Allowance upon the Account in the Exchequer, 
in Caſe of Tranſporting, being ſigned by the 
judges. And the Court gave Leave to diſcontinue. 
3 Keb. 448. Lewen and Alcock, | f 

| 


| 


As, to the Form of the Indentures and Cove- 


hants between the High-Sheriff and Under- 
Sheriff, vide Dalton, Greenwood of Courts, 
and ſeveral other precedent ooks. 

The Form of an Indenture between the High- 
Sheriff and his Under-Sheriff. Dalt. 445, &c. 
Aliter 451. "a> EH 

Another for the ſame Purpoſe. 1bid. 447. &c. 

A Condition to perform Covenants. Id. 450. 

A Condition to paſs an Account, and to procure 
a Diſcharge for a Sheriff. bid. 


A Condition from a Bailiff to a Sheriff. id. 

Another Condition to exerciſe a Bailiwick. 
Ibid. 452. Kal 

A Condition of a Gaoler fo 
of his Priſoners. bid. 


The 


ch. 32. Of Bonds, Covenants, &. 489 
Debt on a Bond by Under-Sheriff, to defray. 

the Expence of the High-Sheriff; and Performance the Ex- 

J. S. recovered in pence of 


the ſafe Keeping 


** 


1 The Office and Duty of Sheriff, &, | 


The Form of a Bond for Appearance. 


\ TOverint uni verſi per præſentes Nos A. B. de C. 
N in Com Warw' Gen E. F. de L. &. & 
H. T. de, &c. teneri & firmit obligari A. B. Mil“ 
Vic Com pradift in quadragint” libris bong & 

legalis Monetæ, &c. ſolvend eidem Vicecomiti 
aut ſuo certo Attornat, Cc. (as in other double 
e „ 


of NOnditio iſtius Obligationis talis ef}, 
kJ Quod fi ſupra Obligatus A. B. com- 
pareat perſoualit” coram Dom Reg. (or, 
coram Juſticiar Dom' Regis) apud Weltm' 
(a die Paſchæ in quindecim dies) ad re- 
ſpond' K. W. de placito debiti (tranſgreſſ. ac 
etiam billa, &c. detentionis, &c.) [as in 
the Writ ] quod tunc præſens Obligatio va- 
cua & pro nulla habeatur, alioquin in ſuo 
robore permanere & vigore. 


4 Condition 10 paſs an Account, to procure a Diſ- 
| charge for a Sheriff. | 


THE Condition of, &c. That if the above- 
EL bounden T. F. his Heirs, Executors and Ad- 
miniſtrators, do make a true and perfect Account 
of and for the above- named T. 7. his Heirs and 
Executors, in the Exchequer of our Sovereign 
Lord the King, of, ſor and upon all Iſſues, Charges, 
Sum and Sums, which be or ſhall be charged or 
demanded of or upon the ſaid 7. as late Sheriff of 
the ſaid County; and do get and procure a ſuffici- 
ent Quietus eſt thereof for the ſaid T. T. his Heirs 
and Executors. And more- over, do well and truly 
SE diſcharge, 


{\ 


Wh 
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jiſcharge, ſave and keep harmleſs the faid T. Z. his | 
| Heirs, &'c. againſt our ſaid Sovereign Lord the King, 
his Heirs and Succeſſors, and all other Perſon and 
Perſons, of, for and concerning the ſaid Office of 
Sheriff, and all the Receipts and Charges thereof: 
WP is i 


a * Cy 


A Condition for a Bailiff of in Hundred to 
le enter into, to the Sheriff. Vide Precedents in Dalt. 


„, 4 Condition for a Gaoler to enter ints; for the 
% Keeping of his Priſoners, NE Bra ibid. 
Tr, N . Hie 


| 
| 


152 The Office and Duty of Sheriffs, &e; 
cen wot, = 
Of Sheriffs Accounts. 


As for the Periods of Time, wherein the Man: 
ner of the Sheriffs Accounting to the King 
have been altered by Acts of Parliament and Prac- 
tice, you may peruſe a learned Treatiſe of the late 
Lord Chief Juſtice Hale touching Sherifts Accounts, 
You find there how the King's Farms were ancient- 
ly anſwered by the Sheriff, and. the Manner of 
the Collecting of the King's Revenues of the 
County. 1 . 
Firmi c- Now that which was Firmi Comitatus, were the 
mitatus. Vicountiel Rents, and they came under various 
Dienominations, (viz.) Blanch-Rents, Albo firms, 
Præſtatio pro pulchre placitando, Viſus Frankpledg, 
Redditus ad Turnum, Certum Letæ; and theſe 
were in Time contracted to a Sort of Annual 
| Revenues. 7 
Proficuum And the uncertain Annual Revenue was called 
Comitatus. Proficuum Comitatus, which in ancient Times was 
conſiderable, when moiſt Law-Suits were tranſact- 
ed in Counties, and in Hundred-Courts, Pines, 
Iſſues and Amerciaments in thoſe Courts; and in 
thoſe elder Times they were conſiderable. 
May not The Farm of the Bailiwick of one County was 
let Baili- let at 100 J. per Annum, temp. H. 3. but by Statute 
— p 27 H. 6. cap. 10. the Sheriff is reſtrained from let- 
a ting his Bailiwick to Farm. 1 
| ProferaVi- \ But theſe were formerly, and now are an- 
cecomitis. ſwered at two Terms in the Year, Michaelmas 
and Eaſter, and are called Proferæ Vicecomitis, 
or Sherifts Proffers. But it is as it were a Mock- 
payment (now being ſo inconſiderable, moſt 
Cauſes being tried in ſuperior Courts); for upon 
Account 


Account he generally has all his Proffers paid and 
allowed to him again. Vide Stat. de Scaccario made 
51 H. 3. and vide the Statute of 4 H. 5. 2. and 
14 H. 8. c. 16. Dalt. 474. | | | 

It now ſeems, that as well High-Sheriffs as Un- Whar 
der-Sheriffs (of moſt Shires) in Hilary-Term next Time to 
iter they are out of Office, are ſworn to yield up, Account 


* ; and give a juſt and true Account to the Queen, 
FA and the Officers of the Exchequer, of all ſuch Du- 
late tes, c. as are due and belong to the Queen, and 


chargeable upon them to anſwer for by reaſon. of 
855 1 | 


ne. tis Office. Date 475. 7 © 85 

Bi, See there alſo the Form of the Oath of a thei. 
por paſling of his Account. 

2 Since the Statute of 34 H. 8. 0. 16. the Sheriffs : 
„ night diſcharge themſelves of the caſual Charges, 
1% or Annual uncertain Charges, and moſt ordinarily 


\ WW after this Statute did diſcharge themſelves of the 

entire Frmæ de proficuis Comitatus, and they alc rms is 
certained to the Court, that there were no ſuchproficuts 
ed Profits beyond the Charge in collecting them, or Comitatus, 
that the Charge of keeping the County-Court, the ls n 


a. Tourn and Hundred Courts, which were the Things — — 
es, that made up the Firma de proficuis ſurmountedof the 
in the Benefit: And this making appear, was no other Charge. 
than the Oath of the Sheriff, and the Statute gives 
bim that Benefit. 3 PORES 
e Yet though the Sheriffs did uſe to diſcharge them- 
+ ſelves by their Oaths of the entire Firme de profi- 

cuis Comitatus, and of a great Part of the Vi- 
1.  countiels; yet till Anno Dom. 1650. theſe entire 
Farms were conſtantly written out in Charge to the 
„ beriff upon the Summons of the Pipe, though it 
vas but a Piece of Formality. 
{t 8 
n But 


0. 33. Of Sherits Accounts 393 
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But now the Firmæ de proficuo Comitat is hol | 

put out of the Charge of the Summons of ti 
Pipe, by an Order made in the Exchequer 1650 


which is followed to this Day. W ö. 

For dif. By the Act in Car. 2. entituled, An 46 for 

patching preventing the unneceſſary Delays of Sheriff, | 

their Ac- paſſing their Accounts; No Sheriff ſhall be charge, 

counts. in Account to anſwer. any illeviable Seiſure, Farn 

Rent or Debt, or other Thing, which was nf 

writ in Proceſs to him or them to be levied, when 

in the Perſons of whom, or the Lands or Ten: 

Of what ments out of which, together with the Cauſe {8 

Things which the ſame ſhall be ſo levied, ſhall be plain 

diſcharg- and particularly expreſſed ; but ſhall be there 

ed. _ wholly diſcharged, without Petition, Plea, or oth; 
a Trouble or Charge whatſoever. 

If theShe. If the Sheriff ſhall ſeiſe the Goods of one th; 
riff, Sc. is outlawed, &c. and does not Account for th: 
ſeize, andſame, the Owner of the Goods may have Action 
2 not of Treſpaſs upon ſuch Seiſure; and ſhall recoveriſ- 

ACCOUNT. the Goods, or the Value thereof in Damage 
| For the Sheriff muſt plead that he has accounted 
for them; otherwiſe he ſhall be a Treſpaſſor ab i-. 
itio. And ſo it ſeems for the Queen's Rents, Debt, 
or other Duties, the Officers are liable both to 
the Queen, and to the Action of the Party, G. 


„ AST. GT NT 
Sheriff Note, The Sheriff is accountable in reſpe& offi 0 
ne Com- his Office; but if he be made fine Comput | 
. be has by this the Profits to his own Uk be 
% IRS. of BD SET FT 000026 ; 


O0. N. inthe 7 makes the Sheriff Debtor 


do the King, and the Debtor himſelf Debtor to tie 8 
Sheriff.” Hob. 206, Speake and Richard's Cut f, 
al 

Ses 


0. 33. 0. Sheriffs Accounts. | | fr | | i 


' if | See the ame of N 8 Anconnt' in Sir 
650 Matt hem Hale s Treatiſe on that Subject; 


Mr. Wilkinſon's Book of the Office of a She- 2 


2 ö ni, and vide Dalton of ie 8 120. 


FF 
recall Ae Re now the late Sravitcs 3 Geb. c. 15 & 9 0h 
arm ade Sheriffs Accounts,” &c. in my 7 reatiſe of 


Not 
here 
ene 
6 for 
ain| 
rec 
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iges 


e Oe. Page 73 and 120, c. e 
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of Go Coro ners. How the ner, Sup bs choſen; and 
the Credit the Law gives to them, and how and 
when they ſhall be diſcharged. Their Demean- 
our as to Outlauries. 1 Inqueſt, &c. 


„ en, &c. See 1 Salk. 152, I 90, 377. &c. 
Cumberb. 386, 435 


. | 1 HE Office of Coroper. ever was, and yet is OY 
oo 1 57 in full County by the Freeholders, 8 x. 
105 by the King's Writ De Coronatore Eligends. And Green's 


G0 ſo was the Sheriff in former Times Eligible, and 
the Sheriff was choſen by Writ directed to the? 
. oF Coroners, _- 2 
1 be Coroner, becauſe he | is elected by the Free- 4 45. 
Jl holders of the County. by Writ, and returned of Wirtes 
"i Record in the Chancery, albeit the King dies, con- We.” 
tal tinueth in Office. 15 OS 
te Now ſeeing the, Coroner ate ele gel by the Aar 
als County, if they be inſufficient and not able to an- 5 Rep. 
I ſwer ſuch Fines and other Duties, in reſpect of i08, 


their Office, the County as "oy Superior ſhall rect 


R 
anſwer for the ſame. _ 5 
SJ 4 St. 28 Ed. 
| | Iz. c. 6. E 
Jett. of C- 


FOLEY Se 
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Vid. 4 Inft. If a Certiorari be directed to the Sheriff only 
2 1. Mag. in Caſe of Appeal, or Indictment of Death, it js 
77 hs not ſufficient to remove the Cauſe; for the Coro. 
Artic. ſu- ner is Judge of the Cauſe; and not the Sheriff; 
per Chart. only the Sheriffs have Counter-Rolls with the Co. 
ionen, — | „ 
| 3 Hl. 7. c. 1. gives to the Coroner a Fee of 133 
44. upon the View of the Body, and of the 
2 Goods of the Murderers: But nothing on Miſad- 
venture. 1 H. 8. c. 7. & . c. 10. 
King's A Coroner is an Officer for the King; but be 
Officer. is not an Officer when he comes between the 
Parties; and the Court will not ſuffer Examina- 
' tion, when the Teſtimony may be ivd voce, 
2 Roll. Rep. 461. = 


Exami- Although the Coroner takes Examination, yet WM 1 
nation. in the Cale of the King it is at the Diſcretion of Ml | 
the Judges, if they will allow them, or take them ! 
Vivd voce. 2 Roll. Rep. ibid. 3 
Coroner Before the Statute Artic* ſuper Cler. 3. the Co- 1 
of the roner of the Verge by himſelf might inquire of t 
Verge. Murder: But becauſe the King's Court often re-: 
moved into another County, by reaſon whereof MW b 
no Enquiry could be made, that Statute was made MW o 
to remedy it, and One Perſon may be Coroner i | 
of the King's Houſhold and Coroner of the Coun- MW 
ty; and yet they are Two Coroners, &c. Quando lf 
duo jura coucurrunt, &c 2 Leon. p. 160. Borow fl 
and Holcroft. „„ | . F 
WS. - When the Coroner is choſen, the High-Sheriff JW 
Oath, or Under-Sheriff of the ſame County, muſt give e 
him his Oaths. 01 
Suprema- Firſt that of Supremacy, and then that for the 10 
cy, Sc. due Execution of his Office. Dalt. 443. 
Four Co. There be commonly Four Coroners in every 
roners. County; and there be alſo certain Special Coronets 0 
Special within divers Liberties, | 
Coroners. | of 


There 


i alfs ow Coroner of | 
Vide Dalton do ſupra), | 
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here Proceſ ſhall be aue lun . cn, „ abi 
| * 8 an Not. 5 'Þ e, 9 


4 W E 
| When the Sheriff is Plaintiff in-A85on' of Waſte, Sheriff  - Mi 
-ſhall go to the Coroners Hob... 85. an . 4 I 
e Plotud. Wi mbiſh 'and OO” Cre, Jos | 2 
51. and Moor Baha 25% 010 pos e La 


e 
9225 oh 1 9 5 86 Stark = 
EF rn opment, 


ad I. 

2 atop 
turn there ware" er Coronersythis is not good, © 2 
becauſe” al ee Coroner ought te make che Re 
tum, yo n being Miniſters and not 12 = 
| by C ch" 383. (in the Oughr 9 4 
- The Venire fac — Fr their 
— . to the — was returned e _ 
and T. R. Coroners; whereas at the Time — a 
Wie owardecd and returned chers were Two other 
Coroners, () W. . and 7. U and che- Return 


2 n # *. 


* 2 


ought to bare dess io the Name ef de Ff c. 
7 A 
r ' 1 . : F912 N 
of Cha at the Time of NES 
| aſmuch eb 


roners. © e ISLA = 
2 2 8 * 25 22 - 2 9 2 1 
1. — — bes vocteden by: way How not | 
"JK and 3 
K RK 
I len — Op 
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"0 Che Office's and d Butz: 0 Ws, 
almuch as he hath not * it, he ee now 
aſſign it for Error. | 


Aided by ©: Admitting it were Error aſl gnable at Com. 
Statute. mon Law, yet (now being after Verdict) is aided 
1 the Statute, which aids Miſ- returns and Inſufi. Wt 
- cient Returns; and this is but a Miſ return. | 
Namesto Upon the Venire fac returned by Coroners, theix | 
Venire fac Names were writ A. & B. Coronatores, and upon 
and not to the Hab' corpora the Names of A. and B. were 
Diſtringas. vyritten, but not the Name of Coroners. Per Cur. 6 
It is no Error: But if their Names ought to have q 
been here, then it is not aided per Stat. 32 H. 8. He 
nor 18 Elix. Cro. Eliz. 703. Scrogg's Caſe. 
N Re. Where a Jury is returned by a Coroner, 'where Wl 2 
dreſs by it ought to be by the Sheriff, & e converſo, this h i p 
— not redreſſed by the Statute Ann. 99 H. 8. 18 El. » 
5 (Vide the late Stat.) ſ 
rothe Writ of Covenant was directed to the n te 
- , Coroners of Cheſter. with a Clauſe at the End of the Writ, 2 
1 
fe 
8 
Je 
h 


- 


of Cheſter Quia pred J. D. miles eſt Vicecomes Comit. Ceſtria 

9454 feat 3 brevis præd per Coronatores ita quod 
— i Vicecomes ſe non intromittat. Per Cur. If the Writ 
be directed to the Sheriff and he is Party, it it 

ood to avoid the Doubt te take a Writ to the 
ers: For if the Defendant appears and ac tr 
cepts thereof, and comes in and levies the Fine, be i he 
| ſhall never aſter 9 it for Error. Cro. Car. Dow Cc 
an Smith. * # Al 
Where -- Where and what Matogrs, 3 a 83 by Ca 
more Coche Coroner, where there are more ſhall be good i wa 
roners, and where not. 4 Rep. 41, 45s 46, 47. 5 * De 
Ss Long's Caſe. 10 Rep. 103. bre 


48 where all If a Writ be directed to the 3 if there 
| _ © oughr to be Three, they ought all to execute this Warrant, 
to. the 


Wr * A 


4 Serve bor the ſame is to be Executed According 


8 a | * 5 , B37 41 irectiot 


cb. 34 Of türtts to Coronernñ 1 
Direction. And by Coke the Difference is, If it be 
in judicial Matters, any Iwo of them may do it 3 
il in miniſterial, all are to do it. 3 Bulſt. 77, 78. 
1 Phelps and Winchcomb. So Hob. p. 70. 


| The Plaintiff for. the Expedition of his Trial, Plaintiff 
f. W ſurmiſed that he was Servant to the Sheriff of Corj- ſaid he 
wal, Where the Action was brought, and prayed 75 me 
ir aVenire to the Coroners. And the Defendant non Scrat | 
mn MW 4Jedixit. Per Cur). Foraſmuch as if the Sheriff had r. 
re WM returned this Pannel, it had been a good Cauſe to 
;r. WW quaſh the Array for Favour, that the Plaintiff to 
ve MW avoid that Delay might well ſhew it, and have Pro- 
8. eeſs to the Coroners ; and the rather, for that this 

is a judicial Writ. Plow. 74. Cro. Eliz. 581. Cham. 
ere and Matthew. So in Ejectment againſt 4. who 
; is Wl plead: Non cu. if the Plaintiff ſuggeſt, That the 
EI. Sheriff is of Affinity to one of the Defendants, 
I ſewing how ; and upon this prays a Venire fac 
ers to the Coroners, and the Defendant denies it not 
nt, and the Venire fac is awarded to the Coroners; Venire fact 
ria it is well awarded: For though none of the De- to the 
0d WM ſfendants may challenge the Array, for that the Coroners, 


ir Steriff is of Affinity with one of the Defendants 3250 Abr 


4 797. Done and Simthart. Cro. Car: 416. Mefme of | 

I by Caſe, Jones p. 343. Meſme Caſe, and this Clauſe jenge, yet 
od was in the End of the Writ, quia prad Johannes the Plain- 
Rep. Done miles eſt Vicecames Comit. Ceſtriæ fiat Execut. tiff ought. 


boievis pred. per Coronatores ita qd Vicecomes non ſe Ron Te- 
| mMromittat. © | E e | a % PR. 
In a Thing which concerns the Sheriff and his —_ 


Intereſt, Venire fac ought to be awarded. to the % f: 

| | cc uh enire 

Coroners. Cro. Fac. 55 1. Loader and Samuel. 2 
1 . 755 1 8 | | ; 144" 2 434 
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fould 
meddle. far. It is no Error, though 


Not till 
R cl there be 2 Default in the Sheriff. 1 Roll. Rep. 


| Under- 
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| EjeS- 
ment. 


The Sheriff whit Was Leſſor 10 Si Fe was 
Maſter to one of the Coroners in Ejectment; the 
Cauſe was alledged and confelled, and Venire fac 

to the Coroners, ita quod the Servant 
_ not intermeddle. Moor 625. 16. 853. See 
after. 


Venire fac? A Return of a Ve fac by three Coroners, where 


by Three. are Four, it is Error at Common Law, but holpen 


by the Statute. Hob. p. 70. 


| 3 the Venire facias Was awarded to the Sheriff, which 
_—_ was quaſh'd for Favour of the Under-Sheriff, who 


returns the Panel, and a new Venire fac awarded to 
not inter- the Sheriff, ita gd te Under- ne ſe intromite 
it be not directed to the 
Coroners. 1 Roll. Rep. 272. Walter's Caſe. 
Venire fac not to be awarded to the Coroner, 


364. 


1 Roll. Rep. 272. 
The — od of a. „ eee aids — whe 


Authori- Things he may enquire, c. and the Order of 


ty. ſuch Enquiry, and of what not. 4 Rep. 41. Wal- 


er's Caſe, Heydon 45. Vauxe's Cale, and Mig: 
Caſe, 5 Rep. 109: Foxly's Caſe. 


Ef- The Coroner may on Eftrepment provide againſt 
ment. | Waſte by taking the Poſſe Gs Hob. 85. In Waſte 
brought by the Sheriff. Earl of Cumberland verſus 
= Counteſs Dowager. 
To en- As the Sheriff in his Turn may enquire of all 


quire of Felonies by the Common Law, faving the Death 


of a Man ;' ſo the Coroner can enquire of no 


Felony, but of the Death of a Man, and that 


ſuper viſum Corporis. He ſhall alſo enquire of the 
Treaſare, Eſcape of the Murderer, of Treaſur 


liver the Faquilition of Death taken by him at the 


Vanire fac may be awtirded to the Coranen, if 
Sherift. the firſt be quaſh'd for Favour i in the Under Sheriff 


38 22 By tr-sCt weuwmypw 


e, Trove, Deo- 
ought to de- 


next 


1 


my my 


4. 
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Ch. 34. Of Writs to Coroners: | 


501 


next Gaol- delivery, or certify the ſame into B. R. 


He hath Power to bind over Witneſſes to the next Witneſs. 
Gaol-delivery in that County: Beſides the Judicial 
Place, he hath an Office Miniſterial as a Sheriff, viz. - 

When there is a juſt Exception taken. to the She - Proceſs 
riffs, Judicial Proceſs ſhall be awarded to the Coro- Judicial. 


ner, to Execute the King's Writs. 


The. Sheriff put in his Challenge to have a V. Vene fac 


gire fuc to the Coroners, becauſe the Sheriff vas 
bis Maſter, and concludes not & iſnt favourable. © 
Yet it is good. Moor p. 470. no. 8 . 
The Parties being at Iſſue, a Venire facias was 
awarded to the Sheriff, and afterwards upon Entry 
quod wicecomes non mifit. breve, a Venire facias was 
prayed and awarded to the Sheriff, the Plaintiff had 
admitted him to be a Perſon qualified to make the 
Return. But per Cur”, Becauſe that being awarded 
upon the Roll is but as a Continuance, and there 
was not any Venire faciat taken forth, and it is but 
Matter of Form to make ſuch a Continuance; it 
was held well enough. Cro. Jac. 35. Willoughby 
and Egerton. Cro. El. 853. | EPs & 15 
Upon Challenge to the 
zwarded to the Coroners and returned, and at the the Coro- 
Nift Prius, a Tales granted to the new Sheriff, it 275, and 
is rror. Mo. pP. 
was held a manifeſt Error. Cro. El. 894. Corn andrif. 
Paſlow, and not aided by the Statute of Miſcon- 
veyance of Proceſs :- For it is a Miſtrial. For 
Proceſs once directed to the Coroners, ſhall never If once to 
after in the ſame Cauſe be directed to the Sheriff, the Coro» 


though the ſame Sheriff which firſt was, be removed. pert: on 
Mor. 356. u. 422. But a Quare is made of this in Cauſa. 
Hob, 64. Web's Cal . 1 


| 2 5 


1 
ö . 
— 


Kk 3 De 


| 
*. 4 


Sheriff a Venire fac was Vine. to 


356. n. 482. Morgan and Wye, it nen 2e, 
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| Demeanour r of Coroners a as 10 Outlawriee, : 
Coroners Dvilewty 5 was reverſed, babe the Names of 
Names o- the Coroners was not put to the ee I Roll, 
mitted. ' Rep. 266. 1 
In Outlawry the Idee was, Ma 4 Judi. 
cium A. B. &c. Coronat. Urlagat eſt, and faith not 
Com. præd' Corona Comit præd', and for this the Gum 
omitted. as reverſed. 2 Roll. Rep. 82. 
Are Judz- Coroners are Judges in Outlawries in County 
es. Oourts. 4 Rep. 72. Mitton's Caſe, 9 Rep. 119. Lord 
' Aanchar's Cale. 
Inqueſt of The Statute of 4 Ed. 1. de Officio Coronataris, 
the next provides that ſuch Inqueſt ſhall be villarum ptoxim 
ule adjacent. Per Cur” ; it is nat requiſite to ſhew they are 
the next Vills, it ſhall be intended if the contrary 
appear not. At the Common Law it is viHarum 
adjacent, and this Statute hath no negative Words, 
and ſo the Trial at Common: Law remains. 2 by 
derfin 144. Barclays Caſe. 1 


Where no Where a Man ſhall not PR Averment- againſt 


Aver- 


ene. what the Coroner affirms upon his Examination. 


Melius in- The Court agreed a melius inquirend' after. an 
guirendum, Office poſt mortem, which is originally to the She- 
— where it rift. But after an Inqueſt of a Coroner ſuper vi- 


40 ſum Corporis; &c. that he died of a Megrim, no 


melius inquirend can go, the Original not being 
before - the Sheriff, eſpecially not until the In- 
queſt be quaſh'd. And e it is but ad informand 
Conſcientium and Traverſable, as Barclay's Caſe, who 
drowned himſelf, and the Coroner refuſed to hear 
the King's Witneſs ; and thus in Caſe of Miſcars 
Triage, and quaſhing the former Inqueſt, they will 
rant a new one. 1 Keb. 859. The King againſt 
ert Vide 775 ar „ 0. 


Corg- 


5 


r n "ORE" 
1 9 ” 
| 


5 G.. 30 Of Coxoners | Jnquefs. 4" 


L. 


A Flight PROP = the Corina Inqueſt is final Flighe 
25 to the Forfeiture of Goods, Ln cannot be tried found, 
again. Hob. p. 318. 1 

If one is killed in a Village, and the Cesbaéh wi a- 
make no Inqueſt, the Village muſt be amerced. mereed. 
1 Keb. 278. Lord Buckburſt, and if there were an 
Inqueſt, it muſt be returned per Certiorari ; the 
Coroner is to return bis Inquiſition at the next Coroner 
Gaol-delivery ; and becauſe he did-not,- the Court 
diſcharged him, and: ſet 100 J. Fihe-upon his Head, 
they having found it Murder, __ . ae” 2 HE 

page 49. 5 
Fb Coroner — to ſit opens act Body of£MuR fit 
every Priſoner that dies in Priſon, 3 Taft. 5 2 Sine Pri- 
He may cauſe the Body to be dug up ſoon aftet its; 25641 1 
, ( Borial, but not a long Time after 1 Salk. 377, and 
„f the Inqueſt be quaſhed, he muſt make a new: 

one, ſuper viſum Corporis 1 Saſk Koons 2 | Hawk. 

« IN 242-48; 
Where the Body: of a Felo de þ eatinot be found, Felo de fe, 
n & trait-devant les Coroners, his Goods ſhall be for- 
» 2 and r before the b Johiceyof Lene. I Ro. 
1. P. 2 C 
= 077: p ö vpon the Death of 2 Man di- eee _ 
» I rected: to the Coroner, and not to the Sheriff, be-?“ n, 
- W cauſe none but Coroners can enquire ſuper viſum 
p Corporis-- But for the Miſdemeanour of the Coro- 
> ver, it may be quaſd'd, and a new one granted; the 2 
r {© Coroner muſt take the- Evidence in Writing, and 3 
muſt bring his Examination into Court upon Occa- 
ron, Mod, Rep. 7. 82. Cumberþa, 2007 I — 
190 - 
Proceſs may be awarded 6; a Cheaper, to Coroner 
comè in to mend the Inquiſition, or he may be ſerved co * nd 
with a Rule to attend to amend Matters of Form, iti N = || 
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but not Matters of Subſtance, as the Inqueſt found 

6. Felonice ſeipſum ſubmerſ, fuit, but ſaith not he 

caſt himſelf into the Water. But Felonice ſubmer- 

ſus is the Subſtance. Siderfin p. 209. the King and 

© Glover, 225. verſ. King and Harriſon. 

Legal. Þ Tnquiſition before a Coroner without ſaying Li. 

gal. homin. Villar. prox, adjacent, but Legal. bo. 
min Paroch. de A. yet good. 3 


Alles iy- Commiſſion to the Sheriff (in the Nature of a 


quirendum Melins Inquirendum) to enquire of the Death of a 


| _ - to-the Man when it had been found before the Coroner 


bherlff. before, is againſt the Statute of 28 Ed. 4. 9. But 
there are divers Precedents ſince that Statute of 
ſuch, Commiſſions awarded. And: ſee 1 Salk. 190. 

That on a Male ſe geſſit by the Coroner, the In- 

.; + " quiry maſt be before the Sheriff or Commiſſioners. 
af. Tbe Court was moved for a Melius Inquirendum 
ter Coro- to be directed to the Coroner of NV. to enquire 


quiſition 


nete In- hat Goods T. Felo de ſe. died poſſeſſed of, be- 
returned. cauſe the Inquiſition returned did only ſind the 


'*  * Goods he was poſleſſed of in London. Per Ehn, 

take it, but it muſt be directed to the Sheriff, becauſe 

the Coroner has done his Office already. Stile 
461. Blackwell's Caſe, and ſo was Toome's Calc. 


| | Deathoc- The Coroner may find ſuch-a Nuſance as occte 


eaſioned ſions the Death of a Man, Allen p. 51. and the 
ereupon, as a Breach 
in a Bridge whereby a Man falls into a River and 
Was drowned. _ Za 


See Smith's Caſe, Cumberba. 386. the Coronen 


Inqueſt find a Poſt to be the only Cauſe of Death, 

| though à Coach and Horſes ſtruck the Poſt which 
kille the Man. 3 1 3 tg 

The Coroners Inqueſt was quaſhed, becauſe the 

Wound was not ſet forth, nor that the Party died 


of -it. - Salk. 3% 8 
Vet he muſt accept ſuch Preſentment as the Jury 
makes. Cumberb. 386. „„ 


1 — 
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 WCbh. 34. Of Cozoners Jnquekte, &c. 
d Where the Venire muſt iſſue to the Coroners, 
e 


505 


or not. I Falk. 152. ps 
How the Coroner is to be choſen, and how to 

4 WW nike his Inquiſition. See 3 Salk. 100. 
How a Coroner ſhall be diſcharged of his Office, Coroner 
2 nd what ſhall be a ſufficient Cauſe to diſcha e 
a him, or not. Vide 1 Rep. 57. Specot 8 © Cale. 1 Of. 

Ma 41. Geiß s Cale, 9 * Si George Reyzell's* 
WW Cile, 
The Mayor is Coroner in 4he City of London Mayor of 
nd Southwark. 4 Inſt. 250. dee fe Londini, 
: 20, , 23) 49, 67, 68. 
f But he doth not pronounce e upon 
1 Outlawry ; ; but the Recorder. 8 Rep. City of 
London. | | 

The Authority and Credit the Law gives to Credit 
55 Rolls and Records” of che Coroner, vide prone wa 
_ 

For- J odicial and Minifterial Authority of She. Records 
riffs and. * vide Greenwood of Country Ju- 
dicatures, _ 

Alſo wide An- $ Office and Authority of 
Coroners and Sheri 
| See further of Cons, 1 Hawk. ch. 26, ſect. 8. 
ch. 27. ſect. 11, 13. a ch. 68. ekt. 3. en, 
ch. 8. K 4 and ch. 9 per e 
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